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Stn1MARY 

• • • • 

Over the last two generations the development of a more orderly and 
comprehensive international approach has been viewed as the most promising 
avenue for realization of effective enforcement of national trading rights. 
Growing cautiously from humble beginnings and subject to the shifting interests 
and commitment of its members, the General Agreement on Tariffs and Trade (GATT) 
has endeavored to temper contentious trading rights issues by stressing conciliation 
and amelioration rather than by ringing denunciations and· immediate authorization 
of retaliation. U.S. efforts to create an effective domestic trading rights 
enforcement system have undergone a similar evolutionary process. However, 
the more rapid development of comprehensive, detailed domestic procedures 
and their greater emphasis on legal concepts and processes (due process, 
findings of guilt/blame and consequent assessment of punitive damages, etc.) 
have tended to place them "ahead" of, and not infrequently seemingly hampered 
by, the international mechanism. 

The U.S. policy official has been faced with the sensitive and pressure
filled task of balancing strong Congressional resolve and the legitimate 
trading rights of the private sector against the perceived requirements of 
our overall national interest, the corresponding interests of our trading 
partners and the maintenance of a viable international trading system based 
on widely-accepted norms and institutions. The difficulties inherent in 
this delicate task have been increased significantly - perhaps even raised 
to the critical level - by the demanding requirements imposed by explicit 
statutory instructions which, if they are to be fully implemente~ need a 
corresponding increase in the perceived effectiveness of international 
enforcement efforts. 

Given these considerations, it can be seen that the future course of 
U.S. trade policy, at least in this area, could be determined in the near 
future. If the international system proves unable to accommodate to growing 
domestic resolve for more effective enforcement, a substantial shift of 
U.S. emphasis to other avenues, including unilateral enforcement, could 
occur. This, in turn, could signal that the era of international regulation 
and coordination has reached its high-water mark. 

Executive Seminar in National 
and International Affairs 

•• • • ••• • ••• •• • • •• • • •• ••• • • • • • • • • • • • • • !April • • • • ••• • • 1981 • • • • •• • • • • .. • • • • •• • •• • • • • • • • • • • • • • • • • • ••• •• • • • • • • • ••• • •• •• •• ••• • 

i 



•• ••• • ••• • •• •• • • • ••• • • • • • • • • • • • • • • • • • • • • •• • •• • • • • • • • •• • • • • • • • • • • • •• • • • • • 
• • • • • • • • • • • • • • • • •• ••• • • • •• •• • • ••• • • •• •• 

•• • •• .. ••• • • • • • • •• •• • • .. • • • • ••• •• • • • • • • • • • ••• • • • • • • •• • • • • • • • • .. • • • • • • • • •• • • • • • • •• • • •• ••• • • • • • • • • • • • • •• •• • ••• • ••• •• 



TABLE OF CONTENTS 

•• • •• • • • •• •• • ••• • • • • • • • • • • • • .. •• • • • • .. • • • • • • ••• • 0 • • • • G • • • •• ••• • ••• • • •• •• 
SU}U-f..ARY 

FOru:;.J'ORD 

I. THE GATT CONTEXT 
The Origins and Development of the GATT 
Enforcement of Trading Rights in GATT 
Policy Considerations 

• • $ 

• •• • • • • • • • • • • • • 

II. THE TRADE ACT OF 1974: NEW ERA IN ENFORCEMENT OF U.S. 
TRADE RIGHTS 

Background 
Trade Enforcement Provisions (section 301) 
House of Representatives' Consideration 
Senate Consideration 
Policy Considerations 

III. SECTION 301 CASES UNDER THE TRADE ACT (1974-79) 
Individual Case Policy Considerations 
Policy Overview 

IV. THE TRADE AGREEMENTS ACT OF 1979: INCREASED EMPHASIS 
ON ENFORCEMENT OF U.S. TRADING RIGHTS 

Setting 
House Consideration 
Senate Consideration 
Enforcement Provisions of the Act 
Pol~cy Observations 

V. TRADING RIGHTS CASES UNDER CURRENT ENFORCEMENT RULES 
Cases Under July 1980 Deadline 
Other Services Industry Cases 
Key Continuing Cases 
Po licy Overview 

VI. PRESENT STATUS AND RECOMMENDATIONS 
Current Perceptions 
Recommendations for U.S. Policy Officials 
The "Bottom Line" - A Matter of Estimate 

APPENDICES 
Appendix "A" - GATT Articles XXII and XXIII 
Appendix "B" - Section 301, Trade Act of 1974 
Appendix "C" - Sec tion 901, Trade Agreements Act 

•• • • ••• . - ••• •• 
•• ••• • • • •• • .. • • • • • • • • • • • • • FOOTNOTES • • • .. • • • • • • ••• •• • • • • • .. • .. • •• • • • • • • • • • •• • • • • • • • • • • • • • • • ••• •• • ••• • •• •• • 

SELECTED SOURCES·· ••• • 

••• •• • • • •• • • • • • • • • ••• •• 
i_ 

1 

5 

10 

13 

17 

21 

VlI-i 
VII-iii 
VII-vi 

VIII-i 

IX-i 



•• ••• • • •• • .eo •• • • • ••• •• • • • • • • • • • • • • • • • • • • •• • •• • • • • • • • •• • • • • • • • • • • • •• • • • • • • • • • • • • • • • • • • • • 0 

•• ••• • • • •• .- • • ••• • • •• •• 

•• • •• • ••• • • • • •• •• • • • • • • • • • ••• •• • • • • • • • • • ••• • • • • • •• • • • • • • • • • • • • • • • • • • • • •• • • • • •• •• • •• • • • • • • • • • • • • • • •• •• • ••• • ••• •• 



FOREWORD 

.. ... ~. . .. . .......... . 
• •• ••• ••• • •• •• •• 

U.S. i~te~ati~nal ec~~~~~ ~li!7 a~ ~~~d~~~11~y:i~-~~~icular iave 
, '-' ~ , . - _. - ~ • ..11, " • ., - -- -1- _. - e.,,1.! ' , oec::)me :naJ~r "OPlCS :l! l~1:eJ'Ii!S' .. ~V~&" .. ~iI __ a.s, •• seil.er~ .yeStri'- • .:;.~e oaSlC causes 
f~r ~bis devel~pmen1: are numer~us and :lften complex, ranging t~~m the global 
ec::)nomic sb.~cks stemming f'r~m the "oil crisis" and the resultant adverse effects 
(tangible and psychological) on the econ~mies of the U.S. and other c~untries 
to the seemingly intractable inflationary spiral and l~ss :If U.S. c~mpetitive
ness in both d::)mestic and world markets. Given the intensity, scope and im
~::)rtance ~f the ensuing national debate, it has bec::)me clear that, in the 
future, trade policy Will be viewed as too central to our national interests 
to be lett to the ec~nomist3 or di~10mat3. 

To date, the vast majority of public attention and c::)ncern in the trade 
area has been devoted to the depredations (real or p~orted) of a "rising tide" 
of imports. What is otten ignored by the general public, or at least accorded 
only sec~ndary or tertiary c~nsiderati~n, is a complementary array of factors 
which are equally imp::)rtant to our economic well-being: 

a substantial, multi-year growth in U.S. exports is required not 
only to hel~ defray the increased unit cost of oil imports in our 
international trade and payments accounts but also to provide an 
increasingly vital impetus to domestic economic gr::)wth, job crea
tion, techn::)logical inn::)vation and industrial c::)mpetitiveness; 

- a similar growth in the im~ortance of trade has taken place thr~ugh
out the developed and developing world, a situation which c::)uld 
lead to the adoption of protectionist, imp::)rt-limiting actions 
(i.e., restrictions on U.S. exp::)rts) by a number of c::)Untries; 

- the U.S. Congress has established an unprecedented and notably wide
ranging procedure for action against "unjustifiable" or "unreasonable" 
market limiting actions by foreign countries, has called repeatedly 
for its aggressive implementation with or, as necessary, without 
recourse to the provisi::)ns and pr::)cedures in the GATT and has 
insured its own close and continuing scrutiny of the Executive 
Branch's activities in this area; 

- the prece~ts and principles of an open international trading system, 
primarily embodied in the GATT, will face a severe and c::)ntinuing 
test as the U.S. and others seek to adjust to the economic realities 
of the 1980' s; including the vigor::)us defense of trading rights in 
a period of significant global economic dislocations. 

Thus, for the foreseeable future, th::)se public officials c::)ncerned with 
U.S. foreign policy will be faced with reconciling the legitimate needs and 
rights of U.S. trading interests, supported by a str::)ng Congressional man
date and resolve, with the interests of our trading ~tners and the necessity 
for the effective opef~\\~n'ev~ijti~.~t ~~-i,t~pat~o~ trading system. ... .. ... ...... . 

• •• ••• • •• • • • ••• · ...... . !. ..l. •• As noted above,:llt~e.atteat~~n~s-p~en.g~¥en.~o ~e enforcement of our 
trade (i.e., market aeces·a)-rights by the public; more::)ver, this imp::)rtant and 
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potentially volatile issue has been approached by the Executive Branch pri
marily on an ad hoc basis, with considerably less attention devoted to 
policy considerations concerning where we are and where we are going. The •• ••• •• • •• • ••••••••••• 
objective of this case study ts:tz'. ptollli:Je § p~es!~rtl:t,.ll:nUed:c:cnd 
selective response Co chese q~eS~on~ ~~ (l'·~re~en~rlg:an ~~amih~tion af 

h ~ l' . h ··1· • • 'l • .J,.... -1 !.. •• ~ •• • .. • t e ractors under y~ng oot. unk atera. ane mU4t~ aceral en~orcement of 
trade rights obtained from domestic legislation and international agree
ments, (2) surveying the recent efforts which have been made to enforce 
such rights and (3) reviewing the practical implications of the findings 
and highlight key areas requiring further consideration/action. Since the 
study is intended to provide a more systematic examination and assessment 
of the subject for the public policy official, it will address itself pri
marily to operational needs and considerations (e.g., Congressional "intent" 
as well as legislative provisions, the nature and sources of practical 
limitations on enforcement efforts, etc.) rather than a more scholarly expo
sition of domestic and international legal principles and practices. As a 
result, the study is intended to furnish some additional insights to those 
more familiar with the subject while providing the general reader with a 
case example of a public policy area involving multiple domestic and 
international factors, interests and limitations all operating in a 
considerably pressure filled and time-constrained context . 

• ••• • ••• •• • • • • •• •• • • • • • • •• ••• • • • • • • • • • • • • • • • • • • • ••• • •• • • • • • • • • • •• • • • • • • • • • • •• • • • • • • •• • • • • • ~iP· • • .. • •• • ••• • •• ••• • 
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I. 
THE GATT CONTEXT 

•• ••• •• • •• • ••••••••••• • •• ••• ••• • •• •• •• • ••• • • •• • • ••• ••• •• • •• • • ••• • ••• •• •• " IT h • ~. .... .... • •• _. ... •• The GA.l. is oer. aps ehe-l.a.EeI: (la_n€l~nte.o~ a!!. tfl9 ma!l0~:uil'l~ernacional 

institutions of our time. It began as only one wheel or a larger 
machine, the ill-fated International Trade Organization, and, when 
ths t larger machine fell apart before leavi.ng the assemb ly line, this 
wheel became a unicycle on which burdens of the larger machine were 
heaped. The unicycle, for reasons not quite fully understood, has 
continued to roil through three decades since it was put to¥ether." 
(John H. Jackson, Professor of Law, University of Michigan) 

The rise of international regulation of trade has its origins in the grow
ing belief of national governments that some international mechanism is essential 
to prevent the pursuit of self-interested national management of trade in a 
manner that can harm other countries and, when combined with the inevitable 
retaliatory actions by those countries adversely affected, can result in a sharp 
and destabilizing contraction of the overall volume and value of such trans
border commerce. Inherent in this belief is a widely shared attachment to such 
supporting premises as (1) international trade is beneficial to all participat
ing countries (benefits from comparative advantage, realization of economies 
of scale, etc.); (2) pursuit of solely narrow self-interest in the global arena 
contributes to misundersatndings, disputes, instability and, pOSSibly, war; and 
(3) self-interest actions usually can and will be frustrated by the counter
actions of other independent states. 

Such international regulation of merchandise trade today is centered 
primarily i.n the General Agreement on Tariffs and Trade, the GATT. Ibis inter
national agreement and institution not only sets out certain rights and benefits 
which countries can expect from participation in an orderly and equitable inter
national trading system but also lays out both the procedures for and limits 
to a country's actions in seek~ng enforcement of those trading rights. Con
sequently, it is necessary to review briefly the origins, nature, operations 
and precepts of the GATT before proceeding to an examination of the domestic 
aspects of trading rights enforcement. 

The Origins and Development of the GATT 

The origins of international trade cooperation predate the GATT by a con
Siderable margin. Ibe most notable achievement in the interwar period was the 
series of bilateral trade treaties concluded by the United States as a result 
of the Reciprocal Trade Agreements Act of 1934 (RIA). The series of 32 separate 
agreements concluded under the Act during the 1934-45 period not only established 
a pattern of regularized multi-country trading relationships but also provided 
a number of clauses (encompassing such concepts as orderly consultation and dis
pute settlement procedures, periodic renegotiation, maintenance of an equitable 
balance of benefits/concessions~ which became the direct antecedents of com
parable provisions in the GATT. .. .... ... . .... -: .:I. •••• •• ••• •• • 

During World War r~ an~ ~he:i~diate ~st ~ar:pe~tOd: the United States took . ... .. . . ~ ... 
the lead in the base-b~~d{l~fow a ~_ar~.~o~rehen&~ve-{ne~rnational economic 

•••••••••• system and, ultimately, to the drafting of the GATT. In the U.S. view, the basis 
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for a secure and peaceful world was to be provided by a series of international 
economic institutions which would prevent the dislocation of the interwar period 
from reappearing and thus prec lude further global economic des tab il iza tion. The 
fruition of ~~~9@:bf~et ~V""t;s. ",as ::-e.1J.i~~Zi .f<:r monetary and financial afia 1:'5 

at the Brett;~~~~d~ ~4nfe:~n~~ ~:19~ w~th·~he:establishment of an Inter~ational 
• ~1!r. .".. • •• ..... • •• Monetary Funcl.:<: Ja..a). anOt an .;r,ntll .. ne. t)illt'UH -Ba1.'\!t· fc1~ Recons truc tion and Development 

(IBRD, the ''World Bank"). With regard to international trade, the Executive 
Branch followed a two-fold strategy which (1) after lengthy Congressional hear
ings and debate obtained (June 1945) an extension of the President's Reciprocal 
Trade Agreements Act authority through June 1948 and, subsequently, (2) saw the 
State Department publish draft proposals for an International Trade Organization 
(ITO). In accordance with overall U.S. views regarding the needs of global 
economic security, these ambitious proposals envisioned the ITO as a major, 
powerful entity empowered to attack what were viewed as the four most important 
factors inhibiting international trade - government restrictions, restraint by 
private cartels and combines, disorderly markets for vital primary commodities 
and disturbances or threats thereof in production and employment. In short, 
the ITO would be a force to be reckoned With, addreSSing both international and 
domestic factors and policies which would hamper trade. Thus the U.S. was seeking 
(1) under the RTA a limited, practical trade negotiations to lower specific 
tariffs plus a narrowly formed General Agreement on Tariff and Trade (GATT) to 
protect the results of these negotiations, as well as (2) a much broader ITO 
through global negotiations under UN auspices. 

The relatively steady progress towards a comprehensive international trade 
agreement was halted in December 1950 with the announc~ment by the United States 
that the ITO Charter would not be submitted for Congressional approval--in 
effect the obituary notice for the ITO. Explanations for the Congressional 
refusal to approve the ITO are many and voluminous; suffice it to say all com-

, mentators agree that a combination of protectionism, a degree of isolationism 
and a general Congressional concern regarding an accelerating shift of power 
to the Executive Branch in the foreign policy area played a major role. In any 
event the GATT was on its own; the unexceptionsl "wheel" in the larger machine 
was suddenly a "unicycle" and, even more importantly, the "only vehicle in town." 

Enforcement of Trading Rights in GATT 

The subject of the enforcement of trading rights under GATT concerns 
(1) the relevant GATT principles and concepts and (2) the provisions of the 
General Agreement which layout the procedures through which these rights can 
be protected. the basic concept relating to such trade rights is that of 
"nullification and ilJ1)airment" of the "benefits" which would flow from the 
agreement, a principle which originated in the Reciprocal Trade Agreements 
of the 1930's. These earlier trade agreements contained a general obligation 
that any government action could produce adverse effects on the balance of 
commercial opportunities created by the treaty and that this was legitimate 
grounds for formal consultations. Since the treaties called only for consultations 
and could not guarantee satisfactory resolution of any specific dispute, a 
termination clause also was included. During the course of these bilateral 
agreements, "nullification· and impairment" came to be interpreted as any adverse 
measure even if it dt& dd~ ~~:!tc~~ftp ~e.~ec~se.~~ of the accord. 

• •• • • ••• • ••• •• •• • • •• • • •• • •••• •• •• • • •• •••• ••• ••• •• Further elabora't'"io1'l·e>f -the "nutl!l.ic·a~i~n:An4 ~~H!'ment" concept took 
place during the negotiations on the ITO Charter. It was agreed that the 

2 



object of redress efforts would be compensation only (i.e., limited to 
the value of the injury) and sanctions (i.e., punitive costs 0ver and above " .) .. , ........ . ft'.·.··..-······ the lnJury sustalned were t. 109 ruie.d -out-. • in a<lollum, .mt di-s!inction <.vas • ••• • • •• • • ••• ••• •• 
made bet"Neen actions which vi:>~t:ed ::h.e:Chart:er ~nd :o~h~r <Cc:iores!which, 
while not actual vi.olations, Mid ·e~e -efft!~t· <1e!infi·ti~g· th~ ~Mmrre"rcial o~
portunities created by the agreement. Since the ITO was to be a powerful, 
broad-gauged entity. it is not surprising that this more expansive inter
pretation of actions covered (actual violations and other acttons) was adopted. 

When the GATT became the only international trade agreement, it found 
itself the inheritor of this expanded mandate (protection of "all benefits 
accruing") but wi thout definition of wha t cons titu ted "nullifica tion and 
impairment." Consequently, during its life the GATT has been compelled to 
fashion a working definition only as disputed cases arose in a "know-it-when
see-it" p~ocess. Since there were no defined characteristics, the key in any 
given case became the development of a pragmatic consensus as the ultimate 
arbiter and safeguard. Over the period certain factors emerged: 

1. approximately 75 cases were referred to the GATT of which only 29 
went to third party deCision, interim or final; the majority were 
settled between the disputants, 

2. successful cases have required detailed supporting information 
and an explanation of why the measure concerned constituted 
nullification or impairment as well as precise delineation of the 
resultant injury and specific recommendations on what was needed 
for the restoration of equity, 

3. most cases alleged violation of specific GATT provlslons; only 7 
cases concerned actions alleged to be damaging in o.ther respects 
(Le., "other actions"), 

4. in cases concerning such "other actions," not all impediments to 
commercial opportunity were seen to be equally actionable; the 
Contracting Parties look for some additional "wrong" in the de
fendant's actions (e. g., "bad faith," lack of adequate reason, 
failure to take less damaging alternatives) or some othe~ indica
tion of "seriousness" and, even if this is found, the remedy sought 
must bear a relation ("appropriateness") to the amount of injury, 

5. a clear thread running through all cases is the strong desire for 
pragmatic resolution of the dispute by the parties, rather than 
GATT-approved compensation or sanction/punishment; i.e., withdrawal 
of the measure concerned instead of offsetting, retaliatory 
action ... in only one formal case have the Contracting Parties 
authorized an offsetting suspension of concessions. 

With regard to the procedures for seeking enforcement of trade rights, 
there are 2 articles central to all consideration of dispute settlement, null
ification and impairment., ~.enNlipt1" qt·slIA:~Un.t .. ·Ai~·<iles XXII and XXIII. 

• • i· ••••• 
(See Appendix "A" for !h~ t;.ep:J o~ ~h.': ·fl~o!i~iolS" >: A:tlc:I.e ~II provides for 
(1) consultations on "a~l Mtter.:a'feetiog the ot'er\t:r'dn o~ the Agreement" and 
(2) if bilateral consultations do not lead to a resolution, the matter may be 
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referred t:l the C:lntracting Parties j:lintly !:lr c:lnsultati~ns with the c:l~tries 
c:lncernedo Article XXIII, en:titled rrNullificati:l~ and I:1pair:1en~rr, pr:lvides 
-"_,""roo C1 \ <:l;tial ·Hr.< ...... en ,.. ... .,., ... Qs~ ...... ""-.;""..,'= ""f ~"'''I-o:l<:al'= ':;,. ""'-e ~e~""e'" ... ",\ "'''':l''''''e'''' .J _) ~.;-• ••• • --. ...... i!." ... ~ .... -..!i-;- '-." .... I..1 .... i..t~ ...... _ •• .:'-."'_ ..... - J ....... -..I. ............. '<J __ ... ~ \...110 .. _ 

~ c."._" .f~~y .e4b-t,""a.~.,..~-I..., ... .".,IJ ,4.i-·.,~'-"':"'n:r •. ~.:.... .,.:""'g, ':"""t .. ,..~~,...: __ 1""t ...... ll ....... -r ... ,. ''''''Q'':~''Te~ '":lnc_ ....... ~ng .-.., •• 104::_-."" •• """ ... '=.e .... :.. ..... "J. ...... " .... Ie·. "' .... '" ._ ... _IJ .. _ ......... ~::. " ............ J ...... _ .... _ .:: 
. '0" ,,"' ~ --- • . ~ .... • . ••• ,. to • ,e.... ".' t ( ~) . 1S ~l.u..J..i: T'l&.~ ::lr.l ... paJt= .. nog allOT ocme:l."" oOli :::Ofj'dC'!l'le :::I ~tle Acee:::len ; \~ :.n tc.e 

"'" •••••• - •••• 'ft ••• •• ~ • ..... •• -
absence ::If a oilateral resoluti::ln, es~ablisnment oy the GA~ :::t a panel ::lr 
Working Party to investigate the case; (3) a finding oy the p~~el :lr W:lrking 
Party and its ad::lpti:ln 'oy 'the C:mtracting Pa!"ties; a=.c. (4) in "seri~usrr cases 
where the!"e is still :l:l res:lluti:ln, GATT auth:lrizati::ln f::lr the inj~ed party 
to suspend "appropriate" c:lncessi::lns as cQmpensati::m. waile the defini ti~n ~f 
"nullificati:ln and impairment" is absent, as is any precise characterizati:ln:lf 
the "benefits" adversely affected, there is explicit eyidence that S::llne a:eas 
which were to be in.cluded in the ITO are ::lutSide the GATI' purview. In a 1960 
report a gr~up :If experts c:lncluded that "it w:luld be unrealistic t:l reC:lmmend 
at present a multilateral agreement f:lr the c:lntr:ll of restrictive business 
practices .•. the necessary consensus am~:)Ug c:luntries •.• d:les U:lt exist ••• "3 In 
addition t:l restrictive business practices, per se, the b!":lader areas :If inter
nati:lnal trade in services and internati:lnal investment have been excluded 
fr:lm the GATI' 0 

P:llicy C:lnsiderati:lns 

The character, c:lncepts and pr:lcedures of the GATI' summarized ab:lve have 
imp:lrtant and c:lntinuing implicati:lns f:lr the U.S. policy ::lfficial dealing with 
enf:lrcement of trading rights: 

1. The need to maintain an :lngoing consensus am:lng the members, 
inherent in an organizati:ln without str:lng sanctions or :lther 
enforcement devices and yet impelled to eV:llve int:l a r:lle 
considerably greater than :lriginally intended, requires the GATI' 
to act cautiously when facing a major issue :If dispute :lr when 
addressing a questi:ln wbich breaks new gr:lund 

2. the lack of precisi:ln in defining such c:lncepts as "nullification· 
and impairment" and "other acti:lns II ~r in indicating the sC:lpe ::If 
the tJbenetits" o:f "commercial opportunities" affected adds to the 
Perceived need for cauti::>n (and, n:lt infrequently, uncertainty re 
outcome), thus leading the C:lntracting Parties to seek factors 
(e.g., gr:lSS violation) beY:lnd the immediate circumstances :If a 
case. before taking resolute acti:ln 

3. the concomitant predispositi:ln t:l achieve a s:llution of the pr~-
blem through eliminati:ln/amelioration of the exacerbating measure, 
rather than authorization ~f compensation or sancti:ln for the 
complainant, is evident even in cases which do reach the c:lmpensatt:ln 
stage to the extent that great attention is devoted t:l the type 
and magnitude :If the compensat:lry suspension ~f benefits wbich 
might be authori zed (" appr:lpriatenes s ") • Thus, a country seeking 
such redress must draw its requests for compensation most care-
fully and JlPd'rllt~ly.... • • •• . 

• •• ••• •• ••• •• • ••••• . .. . . ... . ". .. .. 
In light of t~ :as,ov4{. .it b~C¢~· 'Warertt cb&t feZ:::lurse t:l f:lrmal GATI' 

dispute settlement (Artrcle mIl' f~ etlf::i-eemen-;-3f:trading rights is not a 
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s~ep t:> be taken li3htly :)!" in haste. The caut:':)n and substan-:.iye rig:)rs ac
c:)rded t~ such cases by the GATT, the resultant uncer~ainty regarding tte ~ikely 
""ut'"''''''''e (actu.al ,.. .. "'~ q.; .... "" ~""d·i .... .,.. .... Q,..~'..,""'! "",- ~""· .. ,~~,,,,~+-"··~-'a··"~d'·:::;e"''; "'Iu~ ~"-""'Q ...J ...... ....JI..I."I, ............... ___ w ... ~ ........ c:.t..i.-e:.~"" .............. ..., \,J~~ ... -&w.J _4. •• IJ.L"~ _ ... ..J __ .... _~~_ 

:I :r.,... I ~ at~ """ -'"'-! """""".,,.. .... 1 -:; ••• ..;::.,. ~ .. ~~ • ~!. ~..,. •• ~., ... l~ • .~.JI"'I -""" ......... 
:)!~aK~ng an ... :) ... ~~ _~'"'-w: :_~ r_.~._ "'~ -."~ ... _~ !-fJ..a:a ...... CFr;...,~ .. e ..., -"aKe 
suc~ ac~i~n a "rer:l si~if5.c~!l~ !~ep.· ~~ase~r!t:cl'lJ !'Ce 'Jf~e~·~:r"Jves :~:=re -:r1..:den~ 
f:)r the ~3licy :)t:icial, even in a case where t~e issue is ~aj:)r and tne fac~s 
str:)ngly fav:)rable, t~ ad~:9c a strategy :)f generally increasing pressure i:rr::lv-
.; '.., g (1) .;,., f''"'r'''a' 'o~late"'al di c: c"s <:1' ~,.. S ~eQk;'" ~ ...... d ... "" c: c:' (? ~ ,.. ......... " '''''c:e 1- "" -: he __ • _ ___ ..J ___ ," .. _ .... 1.4. __ ... __ --~ _______ , _I ___ .... ~~_ oJ"" .. _ 

f~rmal c~nsul~a~i~ns pr:)vided by GATT Article XXII, a step which pu~s the :)~her 
c:)untrj and the GATT ~n n~tice regarding the c~mplainants res~lve; and, ~nly 

as a last step failing all else, (3) rec~urse t:) the f~rmal ~~TT investigati~n, 
findings and p:)ssible auth~rizati~n ~f c:)mpensati~n inherent i~ Article ~aII. 
(Even the f~rmal Article XXIII pr~ceedings can be implicitly staged s:) tha~ the 
investigati~n and/~r issuance ~f findings by the panel ~r W~rking Gr~up can be 
delayed to all~w further bilateral eff~rts in which the c~mplainant can par
tiCipate with the additi:)nal leverage aff~rded by the GATT inv~lve!:lent.) 

This type :)f delicately ~rchestrated, graduated strategy, th~ugh m~re time
consuming, can pr~ve t~ be quite effective; an imaginative practice which has 
led ~ne ~bserver t~ c~mment that If ••• it is very difficult t~ ascertain where 
dispute settlement leaves :)ff and trade bargaining ~r p~licy f~r:nulati:)n begins. ,,4 

II. 
THE TRADE ACT OF 1974: NEW ERA IN ENFORCEMENT OF U. S. TRADE RIGHTS 

II The Committee is n~t urging that the United States undertake want~n 
~r reckless retaliatory acti~n •.• in total disdain ~f applicable 
internati~nal agreements. ~wever, the Committee felt it was nec
essary t~ make it clear that the President could act t~ pr~tect U.S. 
economic interests whether ~r not such acti~n was consistent With 
articles ~f an ~utmoded agreement initiated by the Executive 25 
years as:> and never approved by the C~ngress."5 
(Senate Finance C~mmittee Report ~n H.R. 10710, The Trade Act, 1974) 

Backgr~und 

Am~ng the many factors wbich led to the str:)ng legislative mandate regard
ing enforcement of U.S. trading rights in the Trade Act ~f 1974 were: (1) re
newed Congressional assertiveness in the international trade area; (2) perceived 
shortCOmings in earlier legislative attempts to support our trade interests; 
(3) growing disillusionment on the part of the Congress and the private sector 
with GATT as the ultimate arbiter of a gr~w1ng number ~f trade problems; (4) a 
changing structure of international trade in wbich the U.S. was n~ l~nger head 
and shoulders above our competitors; (5) the aftershock of the oil crisis and 
(6) a substantial degree of Executive Branch agreement with Congressi~nal and 
private sect~r critics c~mbined with strong Admin1strati~n interest in :)btain
ing Congressi~nal authorization for a new round of GATT trade negotiations ~f '. ... .. unprecedented scope. ........... : : •• : •• ..: .. : .. .:: : ... . : .::. .. .. .:. . . .. :.. . .. 

Consequently, as ~~ n~sed:~$l!t~n was~e1b~ ~~veloped there was .. ... :~..., ... 
a C~ngressi~nal, private sector and Executive Branch concensus ~n the need for 
(1) a m~re effective system f~r U.S. enf~rcement of its trading rights (ultim-
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ately established in secti~n 301 ~f the T=ade Act) and (2) ref~r~ ~f the GATT 
t~ facilitate its meeting the ~~re c~mplex pr~blems ~f a changed w~rld (re-
~l~~·Q~ i~ se~~~~~ '?, ~~ ·'ae AC·) _ .... _'W_ ..... _..... _OJ .. ..; ..... _"-_ .., .... ..., ~. 

•• ••• • ••• ••••• • • ••• •• •• •• •• • ••• ••• ••• •• ••• ••• • • •• • • • ••• 
':=ade Enf~r~e~ent! $r=~'i~ns ~ f :~ ~ .. 4"t. ~:Sec!~~r! 301) 

we .v.. •• va au •• cu. • ••• •• 

The enf~rcement ~f U.S. trading rights are treated in secti~n 301 
~f the Trade Ac~ which ~t~vides, inter alia: 

1. Whenever the President determines that a f~reign c~untry ~r 
instrumentality maintains rlunjustifiable" ~r "unreas~nable" 
tariffs, acts, p~licies ~r ~ther restricti~ns which impair 
the value ~f trade c~mmitments made t~ the U.S. ~r which 
~therwise burden, restrict ~r discriminate against "U.S. 
c~mm.erce", then he shall take "all appr.>priate and feasible 
steps" to obtain the elim.inati~n of such restrictions and 

a. may suspend or withdraw benefits of trade agree
ment c~ncessions with such country 

b. may imp~se duties or other import restrictions 
on the pr~ducts and impose fees or restrictions 
on the services of such country f~r such time 
as he deems appropriate; 

2. the term IIcommerce" includes services "ass~ciated with 
international·trade"; 

3. upon receipt of a petiti~n by "any interested party", the 
President IS Special Trade Representative (the "STR") shall 
conduct a review of the alleged restriction and hold public 
hearings, if requested; 

4. every 6 months the 8TH must submit a report to the House and 
the Senate summarizing these reViews, hearings and actions taken; 

5. the PreSident, upon taking action after receipt of the STR's 
recommendati~ns, must submit to the House and the Senate a 
document describing the action and his reasons for it. 

House Consideration 

The House Committee on Ways and Means held six weeks of public hearings on 
the trade bill during May-June 1973. The testimony of Administration Witnesses 
placed emphasis on the new economic realities including increased international 
competition, the oil crisis and the groWing U.S. trade imbalance. Secretaries 
Shultz and Rogers called for a revised trading system and a focus on nontariff 
barrier reductions. A number of the C~m::ni ttee members (e. g., Reps. Mills, 
Vanik, Broyhill, Burke, Conable and Ullman) expressed c~ncern :lver the pro
posed new delegatillP of power the bill would give to the Executive Branch and 
supported (1) a cJ.!)s:e :and: "ooa-tl~·C:mg:r,sJ3iolta1.~varsight procedure and 
(2) a set and detalJ:ed·pr!>c;.ees ~; ae~iGI! ~n:~rivi-~e :sect:lr trade c~mplaints. 

•• ••• •• •••••• •• . . ........ : .. : .. 
The important questi:ln of our trade rights enforcement's consistency 
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wi th the GATT was approached by .~bassador 'rli2.liac D. Eber2.e) "the ?!"eside::"t IS 

Special Trade Representative) as £'Jllo''';6: 
•• ••• •• • •• • ••••••••••• • •• ••• ••• • •• •• •• • ••• • • •• • • ••• ••• •• 

"., 7~~:W ""'_,-... "'r-_: _<::~ ~1"':_c:: ,_: _-_ ~I.e 4h';.~' fie 11 ---~'''n 'lin" '\. ,..; .... ,.'141 '" ,-Ul .... _.; -". -'-Q .:1. __ - """ ___ .JI."' • .. ~,.-- ..... :a.~. ,""it_ w ....... -a-..J1i-/e ~ ............ ;;.-.w:.e-'.~ ... _ ~"-Io.-

;:-ec::ic'ent 1- .... ""a"'" "'c ... • ........... ,.. ..... ,"',"",,,- ·"·'"'~·""e·"'·""s~a~';~~' ~t- "-,,. "' .................. "',..,c ... ... _....... '" w......,~ .... _ otI_..,LJ. ,.(! __ .... f'f_~ ....... _l,., ..... __ .... _ __ .1 'oJ!: ___ _ ~_..IJ. ..... ~. _ 

with U.S. inter~ational obligati'Jns ..• The Admi~istrati:n does ~ot 
want to create any impression ~hat we are taki~g our ~bligati'Jns 
li3~tly .. If c~untries realize) Nhi~~ they will, ~~at ~e car. i~ 
fact respond) it is our feeling ~hat they ·,.;ill not take 8...1. ini"tial 
unreasonable or unfair action to start Wit~. I think that having 
tha t right, we will never have t·o use it. II 

The H:Juse Committee Rep:Jrt (Le.) 'the "legislative history") pr-:yides 
additi:Jnal rationale and evidence of Congressional intent. With regard to the 
central issue of enforcement actions' c:Jnsistency" with U.S. international 
:>bligati:>ns the report begins, "The Committee expects that the President will 
depart from internati:Jnal obligations only where international procedures are 
inadequate to deter the unjustifiable :)r unreasonable practice or subsidy."7 
Nevertheless, the Report then states: 

"So long as decisi:Jns in GATT are made :)n a basis of political consensus 
:)f the Contracting Parties, the United States will have no assurance 
that questi:>ns of consistency with the GATT will be resolved impar
tially. The Committee believes it is essential for the United States 
t:> be able t:) act unilaterally in any situation where it is unable to 
obtain redress through the GATT against practices which discriminate 
against or unreas:>nably impair U. S. export opp:Jrtuni ties. "8 

In short, the COmmittee felt that, as long as the GATT c:>uld not guarantee 
bold and objective decisions (a trying standard for any" international and 
numerous national bodies), the U.S. should be able to retaliate unilaterally 
and impose a self-determined solution or sanction on the alleged transgressor. 

The Report also contains the Committee's explicit intention to have 
services covered by" section 301: 

"Although trade agreements d:> n:>t usually extend to the treatment 
of services, it is much concerned over discrimination against U.S. 
service industries including, but not limited to, transportati:>n, 
tourist, banking, insurance and other services in foreign countries. 
It is the Committee's intent that the President give special at
tenti:>n to the practical eliminati:>n of this discrimination by the 
use of the authority under this provisi:>n (section 301). "9 

Senate Consideration 

Senate Finance Committee hearings on the trade bill were held March 4-
April 10, 1974. In essence, the Committee adopted a skeptical attitude, (1) 
wary :>f Administration professi:>ns :)f res:>lve or determinati:>n and (2) deter
mined to make certain t~\.th~ U.S. ree~?Te~~~·ttB~ll·'np·~h leverage and 
freed:>m of action to p;e)~e: an.4 ~efi!nc!.~ tr ~ra.e. r;.gl1'ts:' !!'he testimony of 
Administration and keY":i!i~~t! ;~~o~_~~~esees !u~o~~d ~his appr:>ach, with 
the result that the c:>nsensus on firm U.S. enforcement, which had been evident 
during the House hearings, was 'maintained. Once again, the notion prevailed 
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that the very ability of the U.S. to violate our international obligations 
would prevent other countries from erecting or maintaining trade barriers; 
i. e., a type .<1! ·'~$!!'ti!ar·i!a'!;-s.iv~_ re'!aJ.tct:"i<Sn~":eheory. 

•• ••• ••• • • •• • • • ••• •• •• ••• • ••• • • • •• •• •• ••• • •• ••• ••• :he Cornm~!te~'~ at~~~u~e ~ar~i~ t~e ~~la~onship of section 301 
action to U.S. international obligations (read: GATT) was capsulized 
succinctly by the section of its Report quoted as an introduction to this 
Chapter. l-lhile not ex?ressing "total disdain'" for such agreements, the Com
mittee was determined that their provisions not get in the ~ay of the pro
tection of our trading rights. As further eVidence of its resolve that 
enforcement of U.S. trading rights be forcefully exercised, the Committee's 
discussion of section 301 concludes: 

"The- Committee intends that these powers be exercised vigorously to 
insure fair and equitable conditions for U.S. commerce. The Com
mittee does not intend that this 'retaliation authority' be a dead 
letter. Foreign trading partners should know that •.. if they insist 
on maintaining unfair advantages, swift and certain retaliation 
against their commerce will occur."lO 

Policy Observations 

While attempting to enforce U.S. trading rights, fulfill the require
ments of the law and remain consistent with U.S. internatianal obligations, 
the policy official must take into account (1) the Trade Act definitions of 
"unjustifiable" or "unreasonable" practices to be acted against, (2) the im
plications for enforcement efforts under international agreements (GATT), 
and (3) the international norms, dispute-settlement machinery, etc. in the 
area of international trade in services. 

The legislative history of the Trade Act defines "unjustifiable" as re'stric
tions ''which are illegal under international law or are inconststent with 
international obligations. "11 For purposes of the GATT, the part of this 
definition regarding illegal practices presents a relatively straightforward 
case for the U.S. policy official. If taking a formal Article XXIII action, 
the U.S. would have to develop a tight and well-reasoned case delineating why 
the practice violated a specific provision(s) of the GATT and also develop a 
reasonable quantification of the compensatory withdrawals sought if the 
offending practice were not stopped. 

The situation is decidedly less clear when dealing with the final part of 
the definition which treats practices "inconsistent with international obligations." 
A case of this type soon gets into the area of GATT application/interpretation 
concerning trade rights which are being violated in contravention of the "spirit" 
of the GATT or some other less-than-specific objective or norm and also runs 
into similar problems when quantifying the resultant "nullification or impairment" 
and compensation sought. While it would be an overstatement to suggest that 
such a case under Article XXIII would be short-lived, it is realistic to note 
that the burden of proof would be substantially heavier. •• M.. • ••••.•• 

• •• ••• •• ••••• ••••• • •• • • ••• • ••• •• •• The legislative: ltiCto~ .d~fineSt "ltlm-e.isOtl2lPl,":ls -restrictions which are 
"not necessarily ille-gat-Due- which· -nuh,(tj.eor !Lmp.i1"_.b~efits accruing to the 
United States under trade agreements or otherwise discriminate against or un
fairly restrict or burden U.S. commerce."12 The part of this definition which 
concerns practices not necessarily illegal but which nullify or impair trade 
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agreement benefits adds another level of ambiguity and diffi.culty for the U.S. 
policy official. A GATT case (Article XXIII) involving this type of practice 
encounters those decidedly gray a.Do!ias.o& "other.act:.iJotts~' .. (i. •. ef. ~t illeO'al) 

I • •• ••• ••• • •• ..'.. 0 

and 'other benef~ts" (i.e., n.t.se1)e!!lMin~ ex~l":'citl'" ft-o,.,·t ....... ·~re .. ~ .... ots of the 
• •• • -. ••• • J • .... .~.t-' .. . . 

Agreement). These are preciset¥· ~~ !~~.i~ ~~~eh.~~T:di~~'i ~ttlement has 
had the most difficulty and has exhibited the most caution, generally requiring 
additional evidence of bad faith, wilful intent, failure to take obvious, less 
harmful steps to accomplish the same end, etc. The discomforture of the GATT 
is understandable since (1) the complainant is not challenging the legality 
of the practice, per se, but only contending it is inconsistent with some 
less-than-explicitly-defined benefit anticpated from the GATT; (2) in any 
review, the Panel would have to publically second-guess the intent, motiva
tion and, in effect, competency of the alleged offender in order to see 
whether there had been an easier, better or less harmful alternative avail
able; and (3) a decision against the accused country would be a global 
"black mark" which could also call into question analogous practices of 
other GATT members. Consequently, the burden of proof and the sensitivity of 
such cases is increased notably. 

That section of the definition which describes practices which "other
wise discriminate or unfairly burden and restrict" presents the U.S. policy 
official with the greatest difficulty. The practical problems center on the 
decision re what constitutes unfair burdens or restrictions - what are the 
critical norms and standards and who makes the decision. Given the text of 
the law and the legislative history, such actions must be wrong in some 
sense and serious but, to have international legitimacy, this decision should 
be based on some recognizable and reviewable standard which has general ac
ceptance in the international community. According to a number of legal 
experts, a unilateral claim of burden/restriction with regard to a practice 
which is otherwise not found illegal under any agreement has no international 
validity, nor would any resultant retaliatory action. 13 In effect, any such 
U.S. action would not only be invalid but, if pressed by the GATT member 
affected, could conceivably be found in contravention of the GATT and subject 
to retaliatory action in return!" Consequently, exercise of this authority in 
disputes should only be undertaken with great care. 

The ~ituation concerning services connected with international trade is 
notably murkier with regard to multilateral agreements, standards or norms. 
The only two international entities with significant operations in the services 
area are the Organization for Economic Cooperation and Development (OECD) and 
the United Nations' Conference on Trade and Development (UNCTAD). Neither of 
these are considered by U.S. policy officials as providing effective global 
norms or procedures since (1) the OECD's efforts, though relatively extenSive, 
are viewed by many developing countries as having applicability only among the 
developed country membership of that organization and (2) the U.S. and a 
number of other developed countries are opposed to the anti-free-market bias 
of UNCTAD's activities and proposals. Given this lack of international guide
lines, standards and dispute-settlement procedures as well as a parallel 
absence of extensive bilateral initiatives, enforcement of perceived U.S. trade 
rights in the services area could be desc~ib.~ ~$.a ~o ••• ~~to uncharted 

• •••• •• •• • wa ters where cau tion wa~·1"e"<ft1iJ'ed.. :: : :.. • : .::: .. .. :. . . .. :.. .. . .. ..: ... ... ... . . ... . . .. : .. : . ... . .. . 
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III. 
ENFORC&~NT CASES UNDER THE TRADE ACT (1974-79) 

•• ••• • ••• ••• •• • •• ••• •• •• •• •• • ••• ••• ••• •• ••• ••• • • •• • • • ••• •• •• .... ~ ••• • • ••• 13 "Section .301.w.iU.pcoooabtv rPe"e'" "N~!t l7I:U.:' . •• •••• •• •• 4 •••••• -, (Professor Robert Hudec) 

During the 1974-79 period from the passage of the Trade Act (December 
1974) to the entry into force of the Trade Agreements Act (July 19-79) TNith 
its revised program - a total of 18 petitions were filed by the private 
sector and formally initiated by SIR under provisions of section 301. (The 
actual process of investigating and acting upon cases takes place under a 
formal interagency committee system. with STR chairing and coordinating the 
procedures.) This chapter will focus on the policy considerations presented 
by those 7 cases which were the subject of a USG determination, interim or 
final, during the period. 

Guatemalan Shipping Restrictions (301-1): This July 1, 1975 petition con
cerned Guatemalan reservation of certain imports to FLOMERCA, the national 
shipping line, and, given the absence of any bilateral treaties and the fact 
that Guatemala was not a GATT member, raised questions regarding the lack of a 
multilateral or other basis for U.S. action. The case's resolution resulted 
primarily from Federal Maritime Commission (FMC) threats of retaliation under 
the Merchant Marine Act of 1920, a development brought about by the U.S. com
plainant's petition to the FMC in a separate but parallel action. Its early 
1976 resolution did little to allay concerns about the lack of accepted norms 
in the services area since developments could have been considerably different 
if the alleged Violator had been a less amenable, major commercial power. 

Canadian Import Controls on E~~s and Related Products (301-2): Following 
an informal GATT advisory opinion supporting Canada's claim of GATT consistency, 
the U.S. was faced with 3 policy options: (1) proceed to a formal Article XXIII 
action despite the adverse preliminary ruling; (2) retaliate on a unilateral 
basis outside the GATT; or (3) follow the GATT suggestion by returning to bi
lateral negotiations and hacking out the best deal possible. The U.S. chose the 
bilateral option; the apparently generous quota level obtained headed off any 
subsequent push for unilateral punishment and the case was terminated in 1976. 

EC Restrictions on Imports of Canned Fdod (301-4): This September 25, 1975 
complaint focused on a new EC system of minimum import prices (MIPS), licensing 
and surety deposits. Following a GATT Panel (Article XXIII) finding against 
the MIP's aspect, the EC switched to production subsidies but continued the 
other components of the system. The case (1) was the first of several directed 
against various facets of the EC's overall Common Agricultural Policy (CAP); 
(2) showed the EC's basic unwillingness to modify the CAP, its vital agricultural 
support mechanism, in any significant way; and (3) led the U.S. to make what it 
could of the GATT decision and grudging EC accommodation and terminate the case 
in 1979. 

EC Feed Mixing Regulations (301-8): This March 30, 1976 complaint charged 
that a new EC requiDeme~ fQr ~~ni .~f ~omestic non-fat dry milk (NFDM) in all • • _.!. •• 't. •• • •• 
animal feeds would qi§~ace a .igiific4nt ~~~ti~~~ ~~. soybean exports. 
The U.S. quickly brcS~~hi.Ar;1C:le ix~r,t ael=ic:fn:AgCi.~:ft ~hlS blatant EC attempt . .. .. "" . . to dispose of mounting surplus of NFDM, a g~uf oc~~~to~d by its own production 
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policy mismanagement. The GATT Panel ceased its investigation when the EC with
drew the measure (1977) and the case was terminated in 1979. U.S. policy officials 
demons tra ted res traint in thi •• tGIUer .. rais ine ca4De .~y. (.t.). EtSdl~' .... ~ng DOSS ib Le ... - .... -... ....... . 
uni.lateral retaliation; (2) rS!S!J~!inz q GA~l d!.iPt!'~e:sFtt~e~~nt; <1nd (3) ul-
timately settling for 3C withCi;-a~<i~ tJ,f :~e :n$~1Jt'e..r:i:h:>ut:a:i"Jl'~~l GATT finding. 

Taiwan !moort Restrictions on Consumer Goods (301-9): The March l5, 1976 
?etition challenged imposition of orohibitive duties on imports of a wide range 
of household appliances, though each was produced domestically on an internation
ally competitive basis. Solved in November 1977 through restoration of lower 
tariffs, the case raised several intriguing problems. It touched upon the 
"level of protection" (i.e., how much domestic industry protection is justified 
and when does it become unjustifiably exclusionary), "luxury product" and "in
fant industry" issues, matters which even the GATT had not addressed frontally 
since they involved, in effect, a second-guessing of a country's basic develop
ment strategy, as well as whether non-GATT members should be afforded similar 
treatment and consideration. It is interesting to speculate regarding possible 
differences in the handling and outcome of the case if the country concerned had 
been a GATT member andlor a more vociferous exponent of the rights of self
defined developing nations. 

EC - Japan Steel Exports Agreement (301-10): The October 6, 1976 complaint 
alleged that "voluntary" Japanese limits on steele;xports to the EC led to a 
redirection of Japanese surplus production to the unprotected U.S. market. After 
14 months of intensive interagency study, the President terminated the case on 
the basis of lack of sufficient justification, with the Special Trade Represen
tative noting USG refusal to seek similar bilateral import-limiting agreements 
and suggesting adequate industry recourse through U.S. antidumping statutes. 
"In addition to provi.ding a strong U.S. objection to trade-restrictive sectoral 
accords, the case ultimately contributed to further domestic (Trigger Price 
Mechanism) and multilateral (new OECD Steel Committee) efforts toward coordi
nation of government policies in a sensitive, troubled industrial sector. 

Japanese Import Restrictions on Thrown Silk (301-12): This February 14, 
1977 petition challenged the severe restrictions on all i~~orts except from those 
countries (PRC, Korea, Brazil) with which Japan had negotiated specific bi
lateral agreements. While the U.S.-initiated GATT Article XXIII Panel was under
way, a bilateral settlement was reached which increased considerably U.S. market 
access via a raised quota allocation. Of particular note, a considerable inter
agency debate ensued following receipt of the acceptable Japanese offer regard
ing whether we should settle bilaterally immediately or first let the GATT Panel 
proceed to its likely finding of illegality. Some officials who favored wait
ing noted that any agreement would be internationally enforceable only if ~ased 
on a GATT ruling and also believed that GATT action could reinforce the percep
tion of its dispute-settlement system. Others felt that a "deal in hand is 
worth two in anticipation" and contended that a formal GATT finding of violation 
was an unnecessary embarrassment of the Japanese. The dispute was settled in 
favor of an informal, bilateral settlement, despite Congressional and other 
sentiment to make an example of violators. 

• ••• • ••• • • •• •• • • • • • • • • • Overview of 1974-79 Ca!J!!l ••• • • • • • • • • • • • • • ••• • • • • • • • • • • • • • • • • • • • • • • •• • • • • • • •• • • • • • • ••• • • •• • . " • • • 
The basic ob jec tive.!of·~M:! -eOn~t'ess In its drafting of section 301 was more 

vigorous and effective enforcement of U. S. trading rights and, to this end, it 
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created (1) a more public and organized procedure for receipt of and action on 
specific complaints, (2) a more comprehensive interpretation of the nature and 
scope of these rights and (3) a considerably expanded array of retaliatory 

.. ••••• ~ •••. ~.. •• I' •• ~.. •• . . , measures W'nl~n. tns .. reSol.enoo COl!I.l~ -.lse. a-s -eU:h- -.oersuas lon or IJUnlSnment. In ,. ... ... . . .. . . .. ~ . . 
order to evatu~te:t~e 1p~rpti~ns ~ see~~n 3V~ ~nder the Trade Act provisions, 
it is necessar, ~~ eon~i~er-~ef!o~~~e in ~ne· corresponding areas of (1) orocess
did it contribute to enforcement, (2) precedent-what "pathfinding" efforts 
matched the expanded perception of trading rights and (3) techniques-what new 
methods or devices were utilized. 

With regard to process, it can be stated that the regularized procedures, 
combined with public and CongreSSional scrutiny (semi-annual reports to Congress, 
public hearings, Federal Register notices, etc.) did serve to provide U.S. trade 
interests with a more comprehensible, orderly system for the seeking of redress. 
While the system was time-consuming and often costly (legal briefs, travel for 
public hearing, cost of collection of supporting information), it was perceived 
widely as a decided improvement over the former situation in which no predictable 
sequence of events or rules pertained. There is no evidence to support the 
misgivings of some that the very existence of such a procedure would necessarily 
give rise to a series of "frivolous" petitions. 

The subject of precedent, however, is a different matter. While the 
Guatemalan Shipping case led to Umnediate involvement in the services area, the 
explicit Congressional mandate precluded any other course of action and the 
impetus for resolution came from another statute (Merchant Marine Act of 1920). 
The case involving Taiwan's restrictions on consumer goods imports could be 
claimed as indicating U.S. willingness to take on LDC's and the "level of pro
tection" issue, but the special statul:e of the ROC (economically and politically) 
and a decided reluctance by policy officials to make such a post-facto claim 
do not support this assertion. Though the EC-Japan steel agreement case might 
appear to establish a precedent, given U.S. reliance on antidumping statutes 
and refusal to negotiate its own international sectoral trade limitations, it 
can also be seen as another reiteration of our open trading system policy. Con
sequently, the case history of 1974-79 saw little pathbreaking activities in the 
administration of section 301. 

There were some interesting, though not earthshaking developments in the 
area of techniques. The Taiwan and Japanese thrown silk cases were the first 
in which publiC hearings were held on specific lists of possible retaliatory 
items, potentially a notable boost to establishing the seriousness of our intent. 
A rather mixed signal emanates from the conclusion of the thrown silk case; viz. 
did the pressure of a pending 301 case cause the U.S. to abandon a promiSing 
GATT dispute settlement case to "cut a quick deal" or would waiting for a GATT 
finding have been truly a case of overkill? The other cases developed along the 
traditional lines and techniques; bilateral where possible or under the flexible 
strategy lines noted in the "GATT Context" chapter. 

Thus, the 1974-79 case history of section 301 shows a definite improvement 
in the access of U.S. trade interests to active USG efforts for redress and a 
small increase in the array of techniques used to settle the issues concerned. 
This modest record ~~ i~- ~ttr~~uGe. t~ 14vetCl f'~!t however, the conduct . . ... . ,~ . . . 
of the multilateral .tlaS1! tfeaoJ;ia1irnr (nl.L'C). cCuri~S:.the ,ame period did have a 
noticeable effect in·ths-t- a ·number-of "eh~.mcisti-.i~~j.c;ul.t· issues (subsidies, 
other nontariff barriers, various improvements in the international dispute 
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settlement process, etc.) were under intensive bargaining in Geneva and there 
was a conscious effort on the part of U.S. oolicy officials to use section 301 
efforts as a tool to solve sp~t,.i~te ~.o~lem~·.a~~·hj.'ghtitm :a;!!l5!~equiring :!lore 
gbbal (1.. e., MTN) solutions :>u:c :r.Ht~ou~ ex)kr~it:i~:t~t "l:~acCy:sensit::ive 

~... . .. ... .. . ... .. .. a tmospnere '0 r the Geneva seSSi.€lnSt.. • ••••••• •• •• • ••••• 

Finally it is im?ortant to note the ten section 301 cases which, while 
received during the 1974-early lq79 period, remained'1utstanding \.hen the Trade 
Agreements Act of 1979 was enacted. While there are good reasons for the lack 
of definitive action in specific instances (e.g., relatively recent submission, 
initial efforts directed toward reaching a solution in the MIN, press of MIN 
workload, etc.), several of the cases had been pending for 3 - 4 years. The 
lack of action on specific cases was seen by Executive Branch policy officials 
as regrettable; others, including the Congress, took a somewhat harsher view 
and resolved to take corrective action. 

IV. 
THE TRADE AGREEMENTS ACT OF 1979: INCREASED 

EMPHASIS ON ENFORCEMENT OF U.S. TRADING RIGHTS' 

"The MIN agreements are merely rules. Rules mean nothing unless they 
are enforced ... If history is any indication, international enforce
ment of the new trade rules will depend on the United States ... our 
negotiators will never again make trade agreements for the United 
States without close Congressional review. This is something that is 
going to have to be monitored with exquisite skill. ,,14 (Senator 
Abraham Ribicoff, Senate Finance Committee hearings, July 1979) 

Setting 

The primary focus of the preparations for and prOV~Slons of the 1979 trade 
bill was the complex series of agreements resulting from the MIN. These MIN 
agreements encompassed (1) six major international codes of rights and obliga
tions on specific nontariff barriers (Standards, Government Procurement, Customs 
Valuation, SubSidies, Import Licensing, Antidumping) each with its own dispute
settlement process and related guidelines for duration of that process; (2) multi
point Framework Agreement to reform various aspects of the GATT, including a 
reaffirmation of the members' commicnent to GATT dispute-settlement procedures 
and support for completion of all GATT Panel work within 3-9 months after 
initiation; (3) tariff protocols (multilateral and bilateral) encompassing duty 
reductions - and some specific nontariff barrier reductions -on over 90% of 
world industrial trade; and (4) an international agreement on liberalized trade 
in civil aircraft, again with dispute settlement procedures and timing guidelines. 

Since the nontariff codes and agreements required conforming changes in 
extant U.S. legislation, CongreSSional approval of these international agree
ments as well as action on domestic legislative revisions were required. The 
tariff agreements, though not re~u\ripi ~~rec~~ni~e~top~~ approval, were also 
submitted to Congress ~n:or·&ei t~ ~.se~ a:c~mp~ete:p~4t~re of the MTN results. 

••• •• •• • •• In addition, the updattnc ~ (he·b~rail GATI·di(pdt~-6&ttiement process, crea-.. _- ... .. 
tion of the parallel pr~~e8~~es ln the nontariff barrier codes and agreements, 
and CongreSSional desire for continued "improvement" in U.S. enforcement called 
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for changes in the original section 301 prnvisions of the Trade Act of 1974. 
The end result of all these converging needs was the 1979 trade agreements bill. 

As had ~'$rt·t~ ·c!4s~ ·~n t~l~; .the! b.l$ic·~~~hing Jf the bill was a close .. . .. ........... ~ e_. •.. .... .. . 1 

col.Laborat~ve .er:ar.: JfltweEn Ine tri:I!ltecu<:~vlII anti. ·.LAgls:..atlve oranches. The .. .. ... . .. .. ~ . 
Administrati~ ~~ar~d ~o·e~ort· i~·att~m~ti~~ t~·enlist the support of Congress-
ional and orivate sector allies. As an aid to Congressional review and action, 
the Administration accom~anied the Presidential message transmitting the actual 
agreement with a 547 page "Statement of Administrative Action" which summarized 
the changes in U.S. law required to implement the MTN accords and laid out 
specific examples of Executive Branch resolve in supporting U.S. trade interests. 
This document noted: 

"A principal objective in the MTN has been to devise rules and pro
cedures to ensure vigorous enforcement of U.S. rights under the GATT 
and under agreements negotiated in the MTN, as well as appropriate 
responses to other practices which may iY90se unreasonable or 
unjustifiable burdens on U.S. commerce." I 

Such statements, of course, were in accord with the Congressional desire for 
vigorous enforcement, a resolve made even stronger and more explicit by the 
ambitious and unprecedented scope of the MTN agreements and the substantial 
accommodations required in U.S. law and practice. However, there did develop 
a notable point of Executive-Legislative contention regarding the statutory 
imposition of tjme limits on U.S. enforcement efforts; a point which the Executive 
was to lose. 

House Consideration of the Trade Agreements Legislation 

The Subcommittee on·Trade of the House Ways and Means Committee held 
public hearings on the bill from April 23-27, 1979 Private sector witnesses 
supported strong enforcement and continuing scrutiny by the Congress and 
business. Former STR Ambassador Eberle, now a spokesman for the U.S. Chamber 
of Commerce, stated: "If the codes are to be effective, there must be a well
enforced set of domestic laws to combat unfair trade practices ... the (domes
tic enforcemenO process must have not only the oversight of Congress, but 
also the private parties affected ... we must ensure that others do not take 
advantage of our reduceY6barriers and engage in unfair trade practices that 
injure U.S. producers." 

The Committee's Report on the bill underscores its view of the impor
tant role of the revised U.S. enforcement provisions "to provide a compre
hensive domestic mechanism for the U.S. to utilize the new international 
dispute-settlement provisions under the GATT and the MTN agreements, to 
pursue and enforce rights under international trade agreements and to seek 
the elimination of other acts, practices or policies of foreign countries 
which impose an unjustifiable or unreasonable burden or restriction on U.S. 
commerce."l7 In effect, the revised statutory enforcement program was to 
be a direct analogue of the far-flung GATT/MTN procedures, plus the means 
for redress of all other possible violations of our trade rights. 

:-. : ..... : .. : :.. .. .. . ..... 
• •• • • ••• • ••• •• •• Senate ConsideratioC ::. :.. •• •• ..::. ::. • • .. ... . : .. .... .. .. .. . . ......... : .. 

,During the July 10-11, 1979 public hearings held by the Senate Finance 
Committee's Subcommittee on International Trade, statements by witnesses and 

14 



.. 

Subcommittee members emphasized the need for vigorous enforcement of the entire 
range of U.S. trade rights. The statement by Senator Ribicoff, used as an over
all introduction to this chapte;,:·HJ.tl..sttrati!IS.Ii~e ~~r§;'· t:.l~e·~ tenor; (1) U.S. 
enf·::>rcement efforts will be t~e: l¢!y %:0 $in~a~~e ~ : . .,~!- :!i~~ts: ~s fNell as the 
con tinua tion 0 f an onen in teria"'ti!:.tia!. ·t:lb~iilg: 9I>;fS tetri ~n; (:) :.ioo.e Congres s iona 1 
scrutiny of USG oerformance is an absolute necessity. 

The subsequent Senate Report on the bill pr::wided additional evidence 
of the resolve for vigorous enforcement and also furnished a significantly 
clarifted (read: expanded) interpretation of the types of services included. 
The Report stated that "the President would have clear authority to pursue 
U.S. rights under any trade agreement and to resnond to any act, policy or 
practice."18 On services, the Committee noted that "the coverage of services 
within the term 'commerce' includes all services associated with international 
trade, not just the provision of services with respect to international trade 
in merchandise ... for example, the provision of ~9oadcasting, banking and 
insurance services across national boundaries." 

Enforcement Provisions of the Trade Agreements Act of 1979 

Title IX (Section 901 - "Enforcement of United States Rights Under 
Trade Agreements and Response to Certain Foreign Practices") of the Trade 
Agreements Act, as enacted on July 26, 1979, made the follOWing additions 
to the original section 301 procedures: 

1. the President was authorized to initiate a proceeding solely on 
his own initiative (i.e., without waiting for a petition) in re
sponse to a foreign action, policy, etc.; 

2. a complex and phased series of deadlines was established for STR 
and Presidential consideration of and action on private sector 
petitions: (a) within 45 days after receipt, STR must decide whether 
or not to act on a petition and publish its deCision, supporting 
rationale, etc. in the Federal Register; (b) if an investigation is 
begun, STR must immediately request consultations with the country 
concerned; (c) re cases under investigation, the STR must make a 
recommendation for action to the PreSident generally within 7-12 
months after initiation or within 30 days following completion of 
a trade agreement's dispute-settlement procedures; (d) the President 
must decide whether or not to take action within 21 days of receipt 
of STR's recommendation and publish the decision in the Federal 
Register; 

3. section 301 cases initiated under the 1974 Trade Act but which remained 
outstanding were given an extension of 12 months (i.e., 7/26/80); 

4. STR and the other agencies concerned were required to give extensive 
information and advisory assistance to potential petitioners. 

Policy Observations .. . ...... ~ .. .. : .-: .. .... ... . .. : . . .. .. .. ::. . ... . ... . 
~. .. .. ... .. . 

Among the various .act~s:w~a led t~ t~se:stgh~j~ca~ Congressional . . .. ... .. ) revisions in the section·~~~~n~ate and procedures were (1 the desire to 
take advantage of the wide-ranging results of the MIN to develop a more 
activist precedent setting international dispute-settlement system and, in 

15 



d~i~g S~, m~ld secti~n 301 :~t~ the direct d~mestic anal~gue; (2) the widely
~eld view that U.S. initiative and ex~ple i~ the enf~rcereent area, in effect, 
., .... ,,'--1 Qc:·a'o'~<:;' +1.0, .. ~';-i~- .... -.. -'", .. ""'e,.....,;<:-i'""e '.., "'he ,.. ....... ,..uc· .... <" ~""+Q"'-a"',;""-a' "vu..- .... _ .... I,J -n-,:, •• ~I.""- ...... _ .. ...,.~ .-J •• ""!o .... ~ -r- ... :J-If--' ....... 'oJ ,--".1. .. -. oJ~'" ...... ""'_ ....... ...,."" ......... 
~=a.de ~=l=-c:' ,: ~;.c.s: ~~!~"l~aj.1i:l~·~ =~~ 15 ¢!=4rj- gu.ardia~ ~f a.."l eq:.li :.aole 

•. 1... f1!\ •••.•••••. 'L •••••. , •.• ~ .... 
traa:.~g sys ... ~~.~ .... J a:p~x.~l. v;:' :::,!e~.:-~ .in~~&~! ·n.g=.~a..'1ce ar..a aOll.:' "y ':.~ en-
f~rce ~ur trade rights in lig~t ~f the c~nsiderable U.S. c~ncessi~ns ~ade 

during tne ~~; (4) the emerging c~nsensus that, given the increased imp~r
tance ~f trade t~ the nati~nal ~ell-being, issues ~f trade rig~ts enf~rce
ment require cl~se and c~ntinuing participati~n/scrutiny by the C~ngress and 
the private sector; (5) C~ngressi~nal desire to ~verc~me wea~~esses perceived 
in Executive Branch perf~rmance under ~riginal secti~n 301 pr~visions, par
ticularly l~ng delays in several cases; and (6) fav~rable Legislative 3ranch 
c~nsiderati~n ~f persistent eff::>rts by serYices industries (e.g., insurance 
and b~adcasting) to make secti~n 301 an effective c~~el f~r their issues. 

The implicati~ns ~f the Trade Agreements Act amendments f~r the Exec
utive Branch policy ~ff1cial were c~nsiderable, especially with regard to 
the new deadlines for acti~n and the anticipati~n of activist enf~rcement. 
While the statut~ry requirement f~r increased n~tification of and partici
pati~n by domestic interests did add substantially to ~perati~nal respon
sibilities and workl~ad, they did not constitute a maj~r problem since, 
inter alia, a considerable amount ~f such liais~n had been carried ~ut in
formally in the past. The question regarding service industries was more 
compelling, since it involved an even br~ader mandate f::>r initiatives in a 
relatively uncharted substantive area. 

However, the maj~r concern stemmed f.r~m the explicit, detailed statutory 
deadlines for STR decision and Pres~dential determinati~n combined with the 
basiC array of ascending uncertainty regarding the avenues for and likely 
~utc~me ~f U.S. enforcement eff~rts within the GATT/Codes context. As was 
noted in Chapter II, the use ~f a flexible, graduated strategy ~f enforce
ment efforts, c~mbin1ng a staged series of b~th informal bilateral and 
formal GAXT acti~ns, could prove ~re effective but als~ ~re time-consuming. 
To the extent that the new secti~n 301 deadlines were n~t facilitated by a 
parallel increase in the scope and pace of international dispute-settlement 
activities, U.S. policy ~fficials likely ~uld face one ~r m~re of the 
foll~wing pr~blems: (1) reducti~ns in the ~pti~ns and/or timing inherent in 
a graduated strategy, thus leading to ~ssible adverse effects ~n the pro
seCllti~n and outcome ~f cases; (2) disputes with Congressional and private 
sector interests re delays; or (3) in particularly sensitive cases, heightened 
d~mestic pressure for recourse to unilateral action. 

The twelve-month deadline placed on non-trade agreement cases (i.e., 
mainly bilateral, non-GATT/Codes partiCipant ~r service issues)-also could 
raise pr.)blems, though in this instance tile lack~f widely-accepted norms 
and/or absence ~f appropriate venue or leverage would be the likely stum
bling blocks to early results. Finally, as can be observed in the following 
chapter, the ~ne-year limitation ~n cases which remained outstanding f.r~m 
the ~rig1nal secti~n 301 period (1974-79) placed a considerable strain on 
the interagency d~is~-~~$ ~ocess. 

• •• •• • ••• •• •• • •• • • •• • ••• • ••• • • ••• • ••• · .. ..: .. . . . .. 
•• ••• • • a.- e •• a •• : ! .. 
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V. 
TRADING RIGHTS CASES UNDER CURRENT ENFORCEMENT RULES 

•• ••• •• • •• • ••••••••••• • •• ••• ••• • •• •• •• • ••• • • •• • • ••• ••• •• • •• • • ••• • ••• •• •• 
To date, there have oeen :J.~ S i!~ ~i.1n:.1~ 1: ~a~i!"s .i.~vl!S:e igl eM tl~!5er che 

amended section 301 provisions of the Trade Agreements Act. Since not all 
these cases provided notable policy implications, we will limit our examination 
to a brief review of (1) selected cases which, being carried over from the 
original Trade Act period, were given a Congressional extension to July 26, 
1980; (2) two important cases in the services area; and (3) two cases, with 
significant international and domestic ramifications, which remain open. 

A. CASES UNDER JULy 1980 DEADLINE 

EC ~ubsidization of Malt Exports (301-5): Filed in November 1975, the 
petition alleged that these EC subsidies had caused a loss of U.S. export mar
kets in Japan and other countries. U.S. officials viewed the case as an ex
cellent example of how EC subsidies could quickly undercut competitors in world 
markets. Given the sensitivity of agricultural policy to the EC and the multi
lateral acceptance of subsidization of primary products, the U.S. objective 
became containment of the adverse effects of such subsidies through (1) con
tinued bilateral pressure and, subsequently, (2) the MTN's Subsidies Code which 
provided a more regularized dispute-settlement regime. The Congressional dead
line facilitated STR termination of this case (January 1980) despite widespread 
domestic apprehenSion about such EC practices. 

EC Variable Levy on Sugar Added to Canned Foods (301-7): This March 1976 
petition challenged the separate EC variable levy assessed on the sugar 'added 
(i.e., non natural) in canned fruits and juices. The EC advised the U~S. 
that the MTN was the most appropriate forum for discussions on the issue and 
subsequently agreed to fix the levy at a uniform 2% ad valorem. STR terminated 
the case in July 1980, despite the petitioner's continued objection to the 
method for determining the applicability of the levy. The EC's desire to 
address the issue in the MTN appears to be an attempt to keep it, and the CAP, 
out of any possible dispute-settlement forum and also an attempt to extract 
U.S. concessions for any modification. STR's decision to terminate the cas.e, 
despite the complainant's objection, could be attributed to the approach of the 
Congressional deadline as well as a belief that (1) the._msjor problem had been 
ameliorated and (2) objections to technical· methodology were best handled out
side the section 301 context. 

Canadian TV Advertising Restrictions (301-15): This August 1978 case 
alleged that a provision of the Canadian Income Tax Act unreasonably burdened 
U.S. commerce since it (1) denied Canadian companies any tax credit for adver
tising time purchased from U.S. broadcasters for commercials aimed at the 
Canadian market ·and (2) resulted in a $20-25 million annual loss in such pur
chases from U.S. broadcasters situated near the border. While all agreed that 
the Canadian practice was discriminatory, several considerations effectively 
limited U.S. options. Prospective retaliation against a comparable value of 
Canadian merchandise exports might run afoul.oj ~r GA~botind concessions to 
Canada, with the Canadi\1\, !I~:Cequent!r oS>·ta~;.lng :GATt s~piott for compensatory •• ••• ••• • U.S. concessions or cou~t4r-Wl.hdr~1~.(r~al~ati~ttl·o~:taetr own. Given the 

." .. ... 
lack of targets of equiva.eR~vatd! ~d·Canadian services but faced with strong 
Congressional interest in the case and the statutory deadline, policy officials 
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were left with proposing mirror-image U.S. tax legislation whose effect on 
Canadian broadcasters, at best, would be in the $2-3 million range (i.e., abnut 
10 cents on a dollar of U.S. injury). Even this action is not certain, since 
Congress may.no ••• u.oMl't. a .. seiec t:ive toex· i is'b!i ~!.~y increase in the curren t .. . ~ .. . ... ... 
oolitica1/ec~qomif ::l!~a::e..· •• :.: : : .::: 

•• •• ••• • •• ••• ••• •• •••• •• •• •••• ••• • ••• •• 
EC Exoort Subsidies on Wheat (301-16): This November 1978 petition 

alleged that this EC subsidy was causing a disolacement of U.S. exports to a 
number of third-country markets (e.g.; Brazil, Morocco, P~)land, Egyot, Sri 
Lanka). In 1979-80 informal discussions were held with the EC, with both sides 
agreeing to monitor trade flows, exchange information and consult re any further 
problems in world wheat trade. SIR terminated the case on July 24, 1980 (i.e., 
2 days before the statutory deadline) in light of this bilateral orogress. 
Faced with EC sensitivity re agriculture, strong Congressional support of U.S. 
farm interest and the deadline, our policy officials chose informal consultations 
in an attempt to achieve better consideration/management of a potentially 
explosive trade issue. 

Argentine Marine Insurance Restrictions (301-18): The May 1979 complaint 
challenged an Argentine law requiring that marine insurance on exports and im
ports be placed with a local insurance company when the risk of loss was borne 
by the Argentine participant in the transaction. Argentine officials claimed 
the law merely formalized a widely-accepted business practice (i.e., the risk 
bearer's right to choose the placement of insurance) and expressed surprise 
that Argentina'would be singled out since equivalent regulations existed in 
many developing countries. Following several bilateral discussions, Argentina 
agreed to participate in multilateral negotiations aimed at eliminating re
strictive insurance practices, but only if a significant number of other devel
oping countries also took part. On this baSiS, STR suspended the case on 
July 25, 1980. The STR action on this case demonstrates notable ingenuity; 
interagency research had disc~osed over 30 examples of equivalent legislation 
in various countries, thus raising the specter of a like number of separate 
section 301 cases. Faced with Argentine resolve, a persistent U.S. industry, 
notable Congressional interest and the statutory deadline, policy officials 
opted to focus on the broader need for multilateral lowering of restrictions 
and, in the process, gain Argentine agreement to participate in any such 
endeavor. (However, given the lack of international consensus in this area, 
an effective multilateral negotiation is not likely to be a near-term eventuality.) 

B. OTHER SERVICES INDUSTRIES CASES 

Russian Marine Insurance Restrictions (301-14): The October 1977 petition 
alleged that the USSR maintained an unreasonable commercial practice through 
its insistence that all trade contracts include terms which, in effect, made 
certain that the related marine insurance would be placed with INGOSSTRAKB, the 
Soviet state insurance monopoly. In June 1978 the President made an official 
determination that the Soviet practice was unreasonable and he instructed SIR to 
obtain an expeditious settlement. The USSR then called for further bilateral 
talks which resulted in an April 1979 accord laying out of procedures for a 
more equitable sharing of marine insurance placements. The case, now under 
indefinite susPensi~ft. ~reseo.e4 ~n. f!~s~ ~se of a Presidential determination • •• •• •• • ••••• which, combined witl ~~liC d~~cus~on.of ~dS'ib~:U.S~ ~etaliation, led to a 

• •• .!..-' ••••• • ~. • 
comparatively rapid.ee~.leweb¢, ~ ~'fe·al,o.ls .t~~ dbt,r one, to date, which ........ , ... 
addresses non-market economies: commercial restrictlons. 
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South Korean Insurance Restrictions (301-20): This November 1979 petition 
alleged discrimination against an American insurance company's ooerations in 
Korea through government resqi~t:i~~.:,¥ch_ t(.l)_.<ietl!.oe<t ~e!:e:>~·!o:eeJ1e marine 
insurance market, (2) limited :,,~~c:oat:ion:j.l1 ~Qs t- tc!r!!! o:E :~ir) :insurance 
and (3) fai led to allocate re;.;uha.nca ~iae:;s .. ~n • .tn& ;ame! ~~i~_ -as tha t 
available to Local firms. The case caused intensive interagency discussion 
regarding several jurisdictional issues. Questions were raised regarding (1) 
inclusion of local fire and other commercial risk insurance, rather than just 
insurance more closely associated with international trade; (2) the viability 
of the petitioner's basing actions on a broadly-gauged FeN treaty; (3) whether 
Korean actions should be judged against the traditional trade prinCiple of most
favored-nation (MFN-requires similar treatment for all foreign countries but 
not necessarily equality with local interests) or the more exacting "national 
treatment" standard (identical treatment of domestic and foreign entities) 
which is generally related to foreign investment and lacks truly international 
consensus; and (4) the possible precedential nature of the case. There is no 
evidence that interagency consensus was reached on these issues; no basis of 
action was ever announced, no finding of unjustifiable (illegal) or unreasonable 
ever made and no claim of an "ilIUllUtable precedent" has been pronounced. Never
theless, given strong Congressional interest and the statutory deadline, the 
case was the subject of intensive bilateral consultations, though its practical 
resolution (termination: December 1980) came about through a unilateral Korean 
program aimed at increasing' competition in the local insurance market over a 
four year period. 

C. KEY CONTINUING CASES 

EC Export Subsidies on Wheat Flour (301-6): This November 1975 petition 
alleges that the subsidies violate GAIT by enabling the EC to gain a ~ore-than
equitable share of the world market for wheat flour. Subject to earlier bi
lateral and MIN discussions, thec.~ewas shifted to formal GAIT Article XXII 
consultations on July 24, 1980 (i.e., two days before eXpiration of the stat-
utory deadline). The troublesome and significant nature of this issue centers 
on (1) strong industry and CongreSSional pressure to institute a formal GATTI 
Subsidies Code com laint; (2) the sensitivity of the CAP, in general, and specific 
considerations whi h increase the importance of this case for the EC; (3) ancillary 
factors which ques ion the clear-cut nature of any GATT comp4aint (e.g., diffi
cult to show direc cause-and-effect); and (4) growing Congressional objection 
to what is seen as an Executive Branch attempt to circumvent the statutory dead
line by last-minut resort to GATT consultation (Article XXII) rather than 
formal dispute-set lement (Article XXIII). If the current GATT consultations 
do not reach a sat sfactory settlement in the near future, U.S. policy officials 
will be faced with the following choices: (1) suggest to the Congress some 
unilateral retaliatory action such as U.S. mirror-image subSidies (unpalatable 
for international and domestic reasons); (2) initiate a formal GATT/SubSidies 
Code complaint (despite problems inherent in the case, itself, and effects on 
EC relations); or (3) terminate the case on such grounds as lack of sufficiently 
suasive argumentation (risking a storm of domestic protest)~ 

EC Mediterranean Preferences (30\;11,),: _ Ih~ Nctvemmn;-t976 petition alleged 
that EC preferential im,pQr!:-:h;tiei ~l(O.lDO'7. :t.tiloW: ;eiul,i. :rIte) on citrus pro-

t.· •• ••• . • • •• • • ducts from a number of ~~it.~ad'aR c~untri~ (e~t., M8~0~0, Tunisia, Israel, 
Egypt, Algeria, Jordan,-~1l,·reDanOn) ;iolated the MFN principle of the GATT 
and negated previous tariff concessions to the U.S. During the MIN the U.S. 
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attempted unsuccessfully to at least reduce the margin of preferences by obtain
ing a reduction jn the duties applying to all other supplies and, in accordance 
with a July 1980 Presidential determination, has initiated formal GATT Article 
X~,,\II consult;~Cit>~ :TN't'!$ :tt'!~. Et' ... ~. range ~t·he·c::,rs have led to as-year iITl-

•• ••• ••• • • •• • • • ••• passe: (1) .stro~.Cont?z-eltsioonal·!.~tetee~t: anC: a. :1omescic industry adamant I..loon .. .. ~.. . ..- ,.. 
taking whate.er·~~edi~~ m~!s~e~ ~~·ne~d~~~ (~j the key importance of its 
"Mediterranean Policy" to the EC; (3) the difficulty in pinpointing the mag
nitude of injury suffered; (4) a GATT majority now composed of develooing 
countries unlikely to be opposed to preferences for LOC's and (5) the oast 
history of GATT consideration of such preferences which demonstrated a inability 
to decide the question of GATT consistency. Since U.S. willingness to continue 
along the Article XXII consultation course has now come under Congressional 
attack as not meeting the legislative timing requirements, U.S. policy officials 
soon may be forced to decide whether (1) to move to a formal GATT/Subsidies 
Code complaint; (2) to terminate the case on the basis of technical shortcomings 
or apparent lack of clear-cut GATT rights; or (3) to obtain a Presidential 
determination that, despite the validity of the issues raised, our overall 
national interests preclude taking action in this sensitive region of the world. 
Each of these options poses potentially serious adverse repercussions. 

Po licy Overview. 

In order to provide an overview of U.S. enforcement efforts under the 
revised system it will be necessary not only to examine their contributions in 
those areas used for earlier cases (i.e., process - contributions to enforcement; 
precedent - new efforts matching expanded perception of trading rights, and 
techniques - new methods/devices) but also to consider the effects, if any, of 
the major Trade Agreements Act revisions (Presidential authority to initiate 
~ases, statutory deadlines, expanded role for services) and any parallel develo~ 
ments in the international dispute settlement area. 

In the area of process, the improved access of domestic parties to enforce
ment channels proved particularly beneficial to representatives of the service 
industries (e.g., insurance and broadcasting cases) and also to agricultural 
interests who brought several cases involving long-standing issues (e.g., EC 
preferences and subsidy practices). While it is impossible to say that the 
domestic process was primarily responsible for energetic USG enforcement efforts, 
the very existence, comprehensibility and accessibility of the system did con
stitute a significant step forward. With regard to precedent, several of the 
cases demonstrated a USG willingness to tailor enforcement to the exigencies 
of the specific situation. In the EC malt subsidies case, the U.S. decided to 
settle for an elimination of a particular practice rather than continuing to 
seek an end to an overall system or policy; while in the EC sugar variable levy 
case, policy officials terminated a case rather than extend section 301 into 
the area of technical disputes. Among the "firsts" recorded in this period were 
the initial focus on non-market economy restrictions (USSR Marine Insurance), 
a broad view of services capable of being addressed (Korean Insurance) and, 
less successfully, attempts to come to grips with defining what is an equitable 
share of the world market or what is excessive subsidization (EC Wheat Flour 
Subsidies) and what is an unjustifiable preferential trading agreement (EC .. . .. \. . .. Madi terranean Pref-en.es J-. •• ::........ • ••• •• -. .. . . ... ..... . • ••• • • •• •• ••• •• •• • •• ••• ••• ••••••••• 

Not surprising~y,·the·ar~a oE teohni!~~.~nG~e~,·a parallel expansion. 
In the EC Wheat Subsidies cases, the U.S. stressed informal, bilateral cooperation 
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for jOint management of potentially explosive issues, while in the USSR Marine 
Insurance dispute an artful combination of a Presidential "shot across the bows" 
and murmurings of soecific reuli.a.tei.,)it l.ed tli) r!»&olew::i.oa •• eTh.$.M6l.1.t Subsi.dies 

d \ 'I ,. •• ,.. ~. . .,. - _. -1· •• •• 
an &'1rgentl.ne nsurance lssue~ :e::-e ~an .;.ea :~:' ~'itet:'f~ :10 :ntt~t: i~a:tera 1 venues 
(the Sues id ies Code and 'Jro j e~,!d:.i.n~;!:t;\t;i~n, 1. .~ei,,'ti;a Cion:; ,:.;e)~c ti 'Ie 1 y) . 
In the Canadian Broadcasting investigation, official bilateral efforts were 
blended with industry-to-industry talks and final recourse made to a "mirror 
image'! proposal for adoption by the U.S. Suspension-pending-subsequent-review 
was utilized in the Argentine and Russian cases, while a full mix of informal 
talks, MTN bargaining and formal GATT consultations have been employed in the 
EC Wheat Flour Subsidies and Mediterranean Preferences ones. 

With regard to the revisions made by the Trade Agreements Act, while no 
actions were taken on the President's initiative, the expanded definition of 
services subject to enforcement proceedings had a substantive effect in relation 
to U.S. efforts in the Canadian Broadcasting and Korean Insurance cases. The 
statutory deadlines also had notable impact in several instances, providing the 
final impetus for terminating some cases (EC, '~lt Subsidies and Levies on 
Sugar Added) even where the petitioner would have preferred continuation. 
Despite the lack of solid eVidence, some observers believe that the impending 
deadline in several cases may have added pressure that was not conducive to 
the measured, reasoned approach required. Of course, the current issue of 
proper interpretation ,of the statutory deadline with regard to Article XXII 
consultations (specifically in the continuing EC Wheat Flour Subsidies and 
Mediterranean Preferences cases) also has important implications for future 
enforcement efforts. 

A search for parallel, facilitating developments in the international 
dispute settlement process gives rise to some serious concerns. Since the con
clusion of the MTN and passage of the Trade Agreements Act in 1979, there has 
been little evidence to sustain the expectation of a more activist, precedent
setting approach in the multilateral arena. Some knowledgable observers con
tend that it will take more time for the changes stemming from the MTN to work 
themselves out through a measured growth of confidence-building and cautious 
international case law development. Others, however, are becoming increaSingly 
anxious and wonder if the requisite policita1 will and momentum can or will 
be achieved. In either case, it is apparent that the longer the ambitious and 
demanding domestic enforcement process remains out of synchronization with the 
international system the greater will be the pressures and frustrations felt 
by U.S. policy officials and the more intense will be the temptation to "go it 
alone." In short, a domestic "analogue" of what might become an ineffective 
international enforcement system could not be expected to meet the high eXpec
tations of its creators nor could it operate indefinitely under the significant 
requirements and conditions placed upon it at a time of greater expectations. 

VI. 
PRESENT STATUS AND RECOMMENDATIONS· 

Current Perceptions 
.. . . ... . . .... : .. .... :: .... .. ..: : .. .. .. ... . ... : . . ... .. .:: ... . . .. ... . .. 

• • •••• •• • • ••• •• ~ · .. ....... The current view op~~ee~~ COngressional members is that both the 
international and section 301 procedures are ~ working well and certainly 
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not as originally intended. The general feeling persists that there are a 
number of problems, some amenable to domestic legislative action but others 
which are endemic to the international or.oc.P!'lS,. including: .. ... . ... ... .. . . ~ ~~ ~ 

•• •• •• • ••• ••• ••• •• ••• ••• • • •• • • • ••• 
1. :h~ ~erc~~ed:~dk at a~·tnt~maliona, consensus regarding 

.~ •• ~. •• •• •• It A. ••• • ••• •• 
meanl.ngI;uI use of the G~TJ.:/Codes dispute-settlement machinery; 
i.e., an absence of "political will" on the part of other 
countries to utilize the MIN-improved machinery; 

2. the lack of tangible, practical results from the domestic 
section 301 procedures in key cases, ,including continued delays 
despite the statutory deadlines (e.g., the time-consuming recourse 
to Article XXII consultations in the EC Mediterranean Preferences 
and Wheat. Flour Subsidies cases described in Chapter V), unpro
ductive proposed "remedies" (in the Canadian TV Advertising case, 
submission of proposed "mirror tmage" legislation of questionable 
utility and introduced too late in the session for floor action), 
and lingering suspicions re "sacrifice" of trade interests for 
debatable foreign policy reasons; and 

3. concerns regarding the attitudes and tendencies of the U.S. 
private sector, including a lack of faith in the likely effec
tiveness of the GATT/Codes settlement process and Executive 
Branch support of their cause; the tendency of U.S. industry not 
to confront foreign governments (don't embarrass or alienate 
those who can retaliate subtly on bUSiness) but seek to adapt 
and "make do"; as well as the general absence of commitment to 
exports which is exemplified here as a reluctance to devote the 
necessary time and effort to removal of discriminatory restric
tions on market opportunities. 

While this view contains a realistic assessment that inhibiting factors 
go well beyond section 301 operations and that some may not prove amenable to 
legislative remedies, there is no evidence that Congress has lost interest in 
possible remedial actions. In fact, the Trade Subcommittee of the House Ways 
and Means Committee is currently planning to hold hearings in the near future 
on the operations of the trade agreements program in the post-MIN era, with 
trading rights enforcement likely to be a key agenda item. The Senate Finance 
Committee's Subcommittee on InternatiQnal Trade has requested an Executive 
Branch report on the domestic and international enfo~cement of trading rights 
(operations and results), with exploratory haarings and resultant legislative 
proposals possibly following thereafter. Thus, the shortcomings perceived in 
both the international and domestic aspects of trade rights enforcement are 
seen by important CongreSSional interests as sufficiently worrisome to require 
further review and consideration of remedial action, whether of a legislative or 
policy nature. 

Recommendations for U.S. Policy Officials 

by 
The follOWing ~e.~gm~ r,commendations in selected areas for consideration 

.L!'J • •• • • •• •• these policy of~Gials ~~ ~he~:attempl ~~ ac~i~~:d,monstrable improvements 
• • •• •• •• •• •• in the system: :.... •• ::.... ::. ••• :: ... .. . ........ : : .. : .. 
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, . 

(1) Greater Recourse to the International Disoute Settlement Process -
The international system must be perceived to be effective (i.e., results-pro
ducing) if it is ever to becoIlte! s~.· The- adop>ticm ('If· ~"'i'!·a· '""~iil'''7 does not • •• ••• ••• • .,. • ~- rIa 
mean the U.S. must deluge the:~~ aX:d ~de~~:m~a~s:n::·wi::r(·ca~e: arter case. 
Notable contributions can be tU~e:£.y·'~):dtdoltg..r1.~,· sC?porc!Mt t.\~T anc! Code 
bodies for action on and timely resolution of issues raised by ocher partici
pants - in short, support for an activist approach in each channel; (b) actual 
joining in on those cases in which we share a common interest with the comolainant 
(as Australia, Argentina and others have done in the past) and (c) by adopting 
a less forebearing posture regarding interminable informal or formal (Article 
XXII) consultations on U.S.-generated issues and moving more rapidly to formal 
dispute settlement. The adoption of such an activist role could, in itself, 
lead to a more timely resolution of issues even on an informal basis, since our 
perceived willingness to move ahead could well lead to earlier out-of-court 
settlements which themselves would buttress respect for the formal process. 
Of course, such vigorous action should still be used judiciously and would take 
some time to produce tangible results on a broader scale, but it could con
tribute to achieving the requisite respect for and confidence in the inter
national system. 

(2) Establishment of Clearer Section 301 Jurisdictional Parameters - Other 
than in those limited areas sufficiently defined by the Congress, the section 
301 process has tended to operate on an ad hoc basis when considering what 
issues fall within its purview. (Some observers contend that, under such a 
procedure, jurisdiction could become a function of Congressional and private 
sector pressures.) Consideration should be given to developing more preCise 
and well-reasoned guidelines covering jurisdiction in the gray areas. (For 
example, does the term "trade agreements" encompass the more generally based 
FCN treaties or other international compacts; is "discrimination" judged against 
an MFN or a more exacting "national treatment" norm; do investment issues fall 
within the meaning of "commerce"?) The resulting interpretive guidelines could 
not only provide more consistency and predictability for domestic interests and 
foreign countries but also serve to identify substantive areas of potential 
section 301 action for which preparatory efforts toward international consensus
building might be required (e.g., recent initiatives in the services area). 

(3) Comprehensive Efforts Regarding International Trade In Services - As 
noted in earlier sections of this study, the lack of an acceptable international 
focal point or commonly accepted standards/norms faced U.S. policy officials 
with significant problems (e.g., Argentine Marine Insurance case) when attempting 
to carry out the strong Congressional mandate with regard to services associated 
with international trade. In order to remedy this situation, the Executive 
Branch has launched a series of initiatives aimed at achieVing increased inter
national coordination and cooperation in this area and also aimed at securing 
a much closer domestic industry-government dialogue. Since the entire area 
of international trade in services remains one of the least affected by multi
lateral consensus, these efforts should be pursued and strengthened. For 
example, the current OECD committee-level pilot studies of selected service 
industries (banking, insurance, construction and engineering, etc.) problems 
should be expanded and supplemented by a com~r#~~siNe~.un~l mandate; while •• •••• • •• •• parallel, but more prel~&~~; woc~ tn ~e ;A%T Gn ipe~~ifitation of services 
closely related to mercaald~:tr~( SaQutG ;rece~·t~ A:pragmatic manner. .. .. ,-~- . Domestic coordination sH~.lG·~~ ~~ts~ed tnrough meaningful work programs in the 
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formal advisory committees (e.g., STR's Service Policy Advisory Committee and 
Commerce's Industry Sector Advisory Committee on Services) as well as a continuDng .• ~ •• • e_"_.... •• • • _ ~ .•• .• .. dialogue \vita .,tnar. inCllU.ttr .... euments .no .annt:'~piate Congressional interests. .. ,.. ... - . .. . . ~ ..... 
In this manntr~ a~,st~c:ipte~est~·~an:?~4Y a:r.P:e in shaping international 
efforts, a ma~b~~elns ~f d~~u~tnk ~d~~n(ia!t~ ~olatile trade rights enforcement 
issues. 

(4) Imnroved Relations with the Private Sector - To some degree, such 
improvement can only be realized through the demonstrated improvement of the 
overall enforcement system which is the focus of all these recommendations; 
while in another sense such improvement will never be complete Since, in the 
real world, some domestic interests would not be satisfied unless all enforce
ment efforts were instantaneous and totally successful. However, this recommend
ation addresses the need for-an improved industry-government relationship running 
the entire gamut of commitment, support and counselling. The Executive Branch 
must be perceived as committed to effective trading rights enforcement efforts 
and, as such, willing and able to provide the necessary support and guidance to 
industry. The provisions of the Trade Agreements Act are replete with require
ment for USG informational and counselling assistance to potential petitioners 
as well as the mandate to seek advice from both formal advisory committees and 
all other "int-erested parties". But no legislation can or does indicate the 
tone, attitude and implicit nature of such contacts which can be either pro 
forma items on a "must do" checklist or real information- and problem-sharing 
sessions. While not a guarantee of instant success and private sector response, 
an honest and continuing effort of confidence-sharing and confidence-raising 
could contribute to a broader private sector understanding of u.s. opportunities 
and limitations; a ~ gua ~ for at least greater acquiesence in, if not 
support of, U.S. enforcement policy. 

(5) Improved Coordination with the Congress - Much of what was said with 
regard to relations with the private sector is also relevant here. While dif
ferent responsibilities and interests as well as traditional Executive-Legis
lative tensions account for a notable level of mutual misgivings, there remains 
a not inconsiderable amount of suspicion and misconception which could be re
duced through a relationship less marked with posturing, manuevering, obfuscation 
and don't-tell-';em-until-you-have-to tactics. Since the Congress will demon
strate little confidence or empathy until it is convinced of Executive Branch 
"best efforts!' under a candidly outlined (limitations and all) and well-docu
mented program, it would behoove policy officials to include actions along the 
lines of all these recommendations, or some sUnilar comprehensive approach, in 
what has become inevitably closer and more continuous Congressional scrutiny. 
No one should. doubt the cost, in terms of resources and effort expended, of 
such improved coordination; however, no one should doubt the significantly 
greater substantive and other costs inherent in Congressional action stemming 
from a lack of confidence in Executive Branch commitment and/or performance. 

(6) Statutory Deadlines - While a major concern of many operating officials, 
this factor has been left till last since the possible need for remedial action 
depends upon develo,p,ments in the other areas addre~sed. The primary problem.' 
with the deadlines :i~ ~~:t .tl\ac"!·tKef t:~~e. at:fded wa&.k i",d pressure (which they . . .. ~ ..... 
do) but that they do:nb~ (etl,ct.tRe ~eal1~~ oJ ~he.cLrrent international .. t.... · .. · . of> •• t.. dispute-settlement mecnanism ~nd,· cotBeq1t1ent ... y. 2t.('{t; f$!'Sn the major operational 
source of Executive-Legislative dispute. While there will be continuing 
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difficulty re rapid action in the non-trade agreements area (e.g., 
non-GATT/Codes issues, services, etc.) with its absence of institutions 
and norms, the major cause of.&he..geq:eJ.ved ~el:j.r;tqu~~y.,,".iid. 'Q~en..chat the 
international dispute-settlema~ :~n~e'S~ hd bO'. ?t-.,glSeheC: ,hac~ !of 
C '·1 t" . •• .. 1 eot:l •.•••.• ---·l··d •• , J 
ongress~ona an l.c:.pat::.on as:iEr:"l~C€~ :~li ~~1.f.\:fe~~1!s:p a::1 •• J:\·tne :.Jomes-

tic analogue, section 301 as a=cnded. If there is international impr~vement 
and an activist approach adopted by the U.S., there is a good chance that 
the reinvigorated enforcement system can operate within the statutory time 
span, at least in most cases. If there is no such reinvigoration, then the 
deadline question will be handled within whatever policy alternative is 
chosen: (a) more unilateral action - should present few timing problems 
since we are the sole agent; (b) acquiesence in the lagging international 
system - leads to at least implicit acceptance of missed deadlines; (c) 
new Congressional legislation - time limits would be revised to reflect the 
content/thrust of whatever the legislation might entail, Consequently, the 
recommendation here is not to confuse the symptom (domestic deadline 
problems) with the cause (international systemic problems); primary focus 
should be directed to the overall issue and a similarly broad series of 
measures taken to resolve the larger issue. 

The "Bottom Line" - A Matter of Estimate 

This case study began with a passing reference to the genesis of 
support for international regulation of trade; a logical, dispassionate 
estimate that the costs of such regulation (e.g., loss of some national 
freedom of action) were lower than the likely costs of continuing a system 
where each nation could follow its own narrow national interest indiscrim
inately ( or perhaps we should say "discriminatorily"). As with other areas 
of domestic and internat.ional affairs, the direction of international trade 
policy remains based on a system of weighing anticipated costs and benefits 
(political, social and economic). For the last half of this century the 
United States has been the major proponent of the "rule of law and equity" 
in international trade, primarily due to the estimate that we had much more 
to gain in an effective international trading system. Today, however, those 
who disagree with that cost estimate are garnering support from considerable 
changes in the domestic economic and global competitive situations as well as 
the failure of other countries to fully support the estimate which they too 
share, though perhaps only for public consumption. There is no longer in this 
country an almost reflexive support for our traditional posture; critics con
tend that other countries' justifications of their "special needs and circum
stances" have made such exceptions the rule, rather than proving it. Signs 
point to a near-term re-examination of the estimate, a new and very, very 
hard look at costs and benefits in a world with proliferating economic flash 
points and a retrenching domestic economy. No logical, dispassionate observer 
would estimate the likely outcome of that estimate at the moment • 

••• • ••• . -•• •• • • • .. • ••• • • • • .. • • • •• • • • • • • • .. 
• .. • ••• • • • • • • • •• • • • • • • • • • .. • ., • • • • • •• • •• • • • • •• • • • • • • • • • ••• • • • .. •• a. 

•• .... • ••• 
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AP P~ND IX " .~ " 

GATT Article XXII 

•• •• 
: C";)~ 
• • • • • • •• ·r 1. Each contracting party sha 

and shall afford adequate opportuni 
representations as may be made by a 
to any matter affecting the operati 

.. . ....... , .. . 
• • •• •• •• • • ••• ••• •• • ••• •• •• . .. ~ .. .. 

• •• •• •• • ••••• accord sympathetic conSideration co, 
y for consultation regarding such 
other contracting party with respect 
n of this Agreement. 

2. The Contracting Parties may at the request of a contracting party, 
consult with any contracting party r parties in respect of any matter for 
which it has not been possible to f nd a satisfactory solution through 
consultations under paragraph 1. 

GATT Article XXIII 

NULLIFICATION OR IMPAIRMENT 

1. If any contracting party should consider that any benefit accruing 
to it directly or indirectly under the Agreement is being nullified or im
paired or that the atta.inment of any objective of the Agreement is being 
impeded as a result of 

(a) the failure of another contracting party to carry out its 
obligations under this Agreement, or 

(b) the application by another contracting party of any measure, 
whether or not it conflicts with the provisions of this 
Agreement, or 

(c) the existence of any other Situation, 

the contracting party may, with a view to the satisfactory adjustment of the 
matter, make written representations or proposals to the other contracting 
party or parties which it considers to be concerned. Any contracting party 
thus approached shall give sympathetic consideration to the representations 
or proposals made to it. 

2. If no satisfactory adjustment is effected between the contracting 
parties concerned within a reasonable time, or if the difficulty is of the 
type described in paragraph l(c) of this Article, the matter may be referred 
to the Contracting Parties. The Contracting Parties shall promptly inves
tigate any matter so referred to them and shall make appropriate recommen
dations to the contracting parties which they conSider to be concerned, or 
give a ruling on the matter, as appropriate. The Contracting Parties may 
consult with contracting parties, with the Economic and Social Council of 
the United Nations and with any other appropriate inter-governmental 
organization in cases where they covs~d~ s~~ ~oasp~e4t1~~£cessary. 

•• •••• ••• • •• • • • •• . : :: ... .. :.: . . .::: :. ... .:: .. ... : ... ... .. 
•• ••• ••• ••• •• • ••••• 
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If the Contracting Parties consider that the circumstances are serious 
enough to justify such action, they may authorize the contracting party or 
parties to suspend the application to any other contracting party or parties 
of such conief~1 tt: ~tilleJ." .3'~ lJ.~ti~~ .u~el!r .. ·~is .~greement as they deter
mine to be ,p~r~ta~ :n.th~·cit~ms:andes~:~:Che application to any 
contracting·plr~~ If ~~ ~on~.,siOQ.~; Ochey:o~~igation is in fact suspended, 
that contracting party shall then be free, not later than 60 days after such 
action is taken, to give written notice to the Executive Secretary to the 
Contracting Parties of its intention to withdraw ,from this Agreement and 
this withdrawal shall take effect upon the 60th day following the day on 
which such notice is received by him. 

•• ••• • • .. c. • •• • • ••• • • •• •• • c ••• • 

••• • • • • • 

• • • • ••• • • • • • 

•••• •• • ••• • ••• •• VU-ij. :. 
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The Trade Act of 1974 

19 us:: 2411. 

APPE~L1: "3" 

•• ••• • • • • 
• • •• • 
• • • • • • • • •• ••• 

• • • • • • • • • ••• 

• •• • • • •• • ••• • •• • • • •• 

•• • • • • •• 

• ••• • ••• •• • • • • • • 
• •• • •• • • 
• • • • • • 
• • • • • • 
• • • ••• •• 

TITLE III-RELIEF FROM UNFAIR 
TRADE PRACTICES 

CHAPTER I-FOREIGN IMPORT RESTRICTIONS 
AND EXPORT SUBSIDIES 

SEC. 301. RESPONSES TO CERTAIN TRADE PRACTICES OF FO({EIGZ't 
GOVERN;\IENTS. 

(a) 'Vhenev(!l" the President lleterlllillcs that .\ fOI-ei~rn eountry or 
instntmentn.lity-

(1) rnlLlnt:dns tllljll~tilillbic 0'· tlllr'~lt:;ollaLlc tMilT 01" otil('r 
import restrictions which impair the value of tratIe commitments 
maCle to the Uniterl Stntes or which burden, restrict, or discrimi. 
nate n.gn.inst United Stn.tes commerce, 

(2) engu.~s in discriminntot"V or other ncts or policies which 
a.re unjustifiable or unrensonnb1e :\l1d whir.h burden or restrict 
United States commerce, 

(3) provides subsidies (or other incenti ves having the () trect 
ot subsidies) on its el:ports of one Ot" mol"8 products to the Unit~ 
States or to other foreign markets which hn.ve the effect of sub
stantially reducing snles of the competitive United Statcs product 
ot" products in the Ul1it~d States Ot" In those other foreign mn.rkct!. 
or 

(4) imposes unjustifiable Ot" unronsonnble restrictions on 1lCt'e~ 
to supplies of food, raw mnterinls, or manufactured ot" semimnnu. 
fD.Ctured products ,,·hich burden or !"\'Strict United Stnt('S COm. 

merce, 

j 
-------------
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the President ~nall take :111 :1ppropriate and re:lSible steps within his 
power co obt.'l.in the elimination of such restrictions or :>uDsiciies, J.lH.i 

h&-
(A) mIL .... suspend, withJI"'J.w. or pnwent the application of, or 

ma.y refrain from proclaiming, benerlts of cr:l.de agroement COll

cessions to cn.rry out a. trade a.greement with such country Ot· in
strumentality; and 

(B) may impose duties or other import restrictions on the 
pt"Oducts of such foreign country or instrumentality, and may 
impose fees Ot· restrictions on the services of such foreign country 
or mstrumentality, for such time as he deems appropria.te. . 

Ifor purposes of this subsection, the term "commerce" includes services 
associated with the international trade. 

( b) In determinin" what actiou to take under subsection (a), the 
President shall consid'er the relationship of such II.ction to the purposes 
of this Act.. Action shall be taken under subsection (II.) against the 
foreign country or instrumenta.lity involved, e:xcept that, subject to 
the provisions of section 30-2, II.ny such II.ction mll.y be taken on II. nOIl
t1i:;criutilllLt.ory treatment basis. 

(c) The President in making II. determinntion under this section, 
may ta.ke nction under subsection (a) (3) with respect to the exports 
of II. product to the United Stll.tes by a foreign country or instl'll
mentality if-

( 1) the Secretary of the Treasury has found that such country 
or instrumentality provides subsidies (or other incentives hnving 
the effect of subsidies) on such e:xports; 

(2) the Iuternational Trade Commission has found that such 
expol·ts to the United States have the effect of substa.ntially reduc
ing sales of the competitive United Stll.tes product or products 
in the United States; II.nd 

(3) the President finds that the Antidumping Act, 1921, and 
section 303 of the Tari! Act of 1930 are inadequate to deter such 
pnl.ctices. 

(d) (1) The President shall provide 11.11 opportunity for the 
pt-esentation. of views concerning the restrictions, acts, policies, or 
practices referred to in paragraphs (1), (2), (3), and (4:) of subsection 
(a) • 

(2) Upon complaint filt'd by any intert"Sted pa11y with the Special 
Ucpresentative for Trade N~tiations alleging any such restriction, 
liCe, policy, or practice, the ;:,pecial Representative shall conduct a 
1,~vit!W of tha ILllclged rt'strietioll, !let, policy, or prnctil~, and, /\t. tho 
rGiluest of the complainant, shall conduct public hearings thereon. The 
:-;1)t!Ci~ Representative shall have IL copy of each complaint filed under 
this pu.ntbrruph published in the Fcdcrul Register. Th~ Special Rep
resentative shall issue regulAtions concerning the filing of complaints 
!lnd the conduct of reviews II.nd hearings under this paragraph II.nd 
shu.1l submit II. report to the House of Representatives and the Senate 
semi-annually summarizing the reviews and· hearings conducted. by it 
Ilnder this paragra~h during the preceding 6-montli period_ 

(e) Before the President takes any action under subsection (aT 
\yith respect to the import tl"elltment of any product or the treat· 
ment ot 1I.Jl1 service-

. (1) he ~l provide.an oppo~t7 for the presentation of 
vteW8 C1)ncerrung the takmg of :lctton wtth respect to such product 
or service, 

(2) upon request by any interested person, he shall provide 
for. appt:Opriate public hearings with res~ to the taking of 
II.ctlon Wtth respect to such product or serv1ce, and . 

•• ••• • • • •• •• • • ••• • ••• • • 
• • • • • • • • • • • • • • • • 
• • • • • • • • ••• • • • • • 
• • •• • •• • • • • • • • •• • • 
• • • • • • • • • • • • • • • • •• ••• • ••• • •• •• • • • ••• •• 
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19 USC 2412. 

Al!teJ p. 2004. 

P'J.b. Law 93-61::3 - 00 - Jan',la::"{ 3, L973 
••• ••• •• • •• ••• •• •• • ••• ••• • • 
•• • ..... ) t. •• • • ••••. I·... T"\ •. • 

•• 6\ . .,) eitl a~.I'C!l~st )Hc ~AtL~lt!l.ClOllU.j U·:J.tlC \"'ulllmlS::i101l :0[, 
: :i~ ..... e\t-i ~~o:cl~~~rJililtl.>ja ~~P~d un the ecollomy III ehe r:niccu 

States of ent! caking uf action with 1'Cl:ipt!Ct co ~nctl [>l'oduct or 
;3ervice. 

If the President detel'mines thut, uec:Hlsc of che lltlt'd ror expeditions 
action undet'subsection 1.:1), complianc\) wich p!u'u.g-rapils ( 1) ,u1(1 I:.!.l 
would 00 contrary to rhe 11l1cionu.l interest. thell :such pu.t'u.grll.ph:s shall 
not ol.pply with respect co ;'HIch action. but lit! shall chereu.itet' pr'olllprh' 
providlS lUl opportunity ror the presentation of views concel'lling t.he 
tl.ctiou taken IU\d, upon 1'Cliuest by tl.ll'y intcrested pel'SOIl, slmll pl'oville 
to!" u.pprooriu.ce public henrin!,,'S wlrh respect co the !Lccioll (aken, 
The President shull pro~'iue tor'the iSSllUIICC of l'c~rulacioru; cOllcl'r'ning 
the tillll, of requests for, lUld tbu conuuct of, hCl\l'illb'S under this 
subsection. 
SEC. 30%. PROCEDURE FOR CONGRESSIONAL DISAPPROVAL OF CER

TAIN ACTIONS TAKEN UNDER SECTION 301. 
(a) Whenevet> the PrelJidcnt bLkes any action undu!" sllopll/':\gnlph 

(A) 01' (13) of section 301(11.) with re5{lect to :my eoulltry or instl'll
Ilullltalicy other thun the counttyor instrumentality whoso restriction, 
act, policy, or pnlcticc was thl~ CILllSC for takin/l(' such Iletion. hll shall 
l'rolllptly tnLlISlllit to thl.! HOllsu of I~eprcscntlLtivcs IUld to the ~ena.te 
:J. uocument setting fOlth the action \vhich he has so taken, tOl,.rcthCI' 
with his l'CllSOI1S therefor. 

(b) H, before the close of the 90-<1ay period beginning Oil tho lillY 
on which the uocument roferred to in subsection (IL) is rlelivr.rell to 
the lIousu of Hcpresentatives a.nu to t.he Senate, the t\VO Houses adopt. 
by LLn' a.dirmlltive vote of 11 maj0t:ity of those present a.nd ,'oting ill 
each House, a concurrent resolutlon of disapproval under tho pro
cedures set fOl,th in section 1~2, thell sucll action rutder section :Wl (!l.) 
shull have no force and effect beginning \vith the day a.fter the da.tc 
of the adoption of such concurrent resolution of disapproval, except 
witb respect to tho country or instrumen~ity whose restriction, act, 
policy, or practice was the cause for tA.king such a.ction. 

CHAPTER 2-ANTIDUMPING DUTIES 
SEC. 3%1. AMENDMENTS TO THE ANTlDUMPING AC} OF 1921. 

(11.) Section 201 of the .<\.ntldumping Act, 1921 (19 U.s.C. 16{), is 
amended-

(1) by striki~ out "United States Tariff Commission" in sub. 
section (a) a.nd Ulsorting in Heu thoreof "United Stllt~ Intenlll
l.imULI Tn"l" CornmiKljion J1uH'cinaftcr c~lIcd t.hu 'Cfllllllli!;sioll') .• , 
lUld by striking out "sai " ee.cll place it a.ppears in such sub
sectiOll; lUld 

(2) by striking out subsections (b) a.nd (0) and inserting in 
lieu thereof the following: 

"(b) (1) In the case ot a.ny imported merchandise of II. class or kind 
as to which the Secretary hAs not so made public a finding, he sUaJI, 
within six months a.fter the publication under subsection (0) (1) of a. 
notice of initiation of an investigation- . 

"(A.) determine whether there is reason. to beHeve or suspect, 
from the invoice or other papers or from information presented. 
to him or to a.ny other person to whom a.uthority under this sec
tion has been delegated, that the purchase price is less, or that the 
exporter's sales price is less or likely to be less, than the foreign 
market value (or, in the absence of such value, than the enn
structed value) ; and 

•• ••• • ••• • • •• •• • • • ••• •• 
• • • • • • • • • • • • • • • • 
• • • • • ••• • • • • • • • .. 
• • •• • • • • • • • •• • •• • .. 
• • • • • • • • • • • • • • • • ... ••• • • • •• • • • ••• • ••• •• 
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Tax Revision Act 'of 1979), the first sentence of the eighth 

paragraph of section 311 of the Tariff Act of 1930 (19 
•• ••• •• • •• • ••••••••••• • •• ••• ••• • •• •• •• 

U.S.C. 13i11il1al;b.e:app!W£d a~ if·!u~l!~·ir~t :t;n~~ce did not 
•• ••• • ••••••• •• •• • ••••• 

include the phrase "at an exterior port". 

(b) REMOVAL OF REFERENCE TO RECTIFICATION 

TAXEs.-Effective January 1, 1980, the second proviso to 

the last paragraph of section 311 of the Tariff Act of 1930 is 

hereby repealed. 

TITLE IX-ENFORCEMENT OF UNITED 

STATES RIGHTS 

SEC. 901. ENFORCEMENT OF UNITED STATES RIGHTS UNDER 

TRADE AGREEMENTS AND RESPONSE TO CER. 

TAIN FOREIGN PRACTICES. 

Chapter 1 of title ill of the Trade Act of 1974 (19 

U.S.C. 2411) is amended to read as follows: 

"CHAPTER 1-ENFORCEMENT OF UNITED STATES 

RIGHTS UNDER TRADE AGREEMENTS AND RE. 

SPONSE TO CERTAIN FOREIGN TRADE PRAC. 

TICES 

"SEC. 301. DETERMINATIONS AND ACTION BY PRESIDENT. 

"(a) DETERMINATIONS REQUIRING ACTION.-If the 

President determines that action by the United States is 

appropriate-

"(1) to enforce the rights of the United States 

: .: •• : : UJ!l~r ~f1y: tt~~ ~g:ee~e"d~ ~Y: 
•• ••• ••• • • •• • • • ••• •• •• •• • ••• ••• ••• •• ••• • ••• ••• •• • •• ••• •• 

..... 
. -... 
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"(2) to respond to any act, policy, or practice of a 

foreign countrv or·ini!lumenotalit-y th8.i-· • ••• • ••••• 
~ . ~ ... ... . .. .. .. 

• ••• • • •• • • ••• ••• •• • •• • • ••• • ••• •• •• 
"(A) is: ~iicOOsisteoo. .. vitli ~ae pro~islo n~ c;r,. or. • 

otherwise denies benefits to the United States 

under, any trade agreement, or 

"(B) is unjustifiable, unreasonable, or dis

criminatory and burdens or restricts United States 

commerce; 

the President shall take all appropriate and feasible action 

within his power to enforce such rights or to obtain the elimi

nation of such act, policy, or practice. Action under this sec

tion may be taken on a nondiscriminatory basis or solely 

against the products or services of the foreign country or 

instrumentality involved. 

"(b) O'l'IlEU ACTION.-U pon making a detcrmination 

described in subsection (a), the President, in addition to 

taking action referred to in such subsection, may-

"(1) suspend, withdraw, or prevent the application 

of, or refrain from proclaiming, benefits of trade agree

ment concessions to carry out a trade agreement with 

the foreign country or instrumentality involved; and 

"(2) impose duties or other import restrictions on 

the products of, and fees or restrictions on the services 

of, such foreign country or instrumentality for such 
•• •••• •• •• •••• ••• • ••• •• 

tinie:as.&~ d~~~ne~ .ap;tDpri~te.: e::: .. .. .. . . ~. ... .. . .. _.. . ... ... .. . .. ... .. 
VII-vii 
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"(c) PRESIDENTIAL PROCEDURES.-

•• : •• : : •• : :'("r~ A.'GTl~J'{ ON ()\~)f. ~lo.TI0N.-If the President 
•• ••• ••• • • •• • •• •• •• ••• ••• • • • ••• .. .. .. ....... . ,~ 
•••••• deci<te~ ·eo· t~~ :at!t;on. ·UlulJ;r"' .Q1is section :lnd no peti-

tion requesting action on the matter involved has been 

filed under section 302, the President shall publish 

notice of his determination, including the reasons for 

the determination in the Federal Register. unless he 

determines that expeditious action is required, the 

President shall provide an opportunity for the presenta

tion of views concerning the taking of such action. 

"(2) ACTION REQUESTED BY PETITION .-N ot 

later than 21 days after the date on which he receives 

the recommendation of the Special Representative 

under section 304 ,vith respect to a petition, the Presi-
. 

dent shall determine what action, if any, he will take 

under this section, and shall publish notice of his deter

mination, including the reasons for the determination, 

in the Federal Register. 

"(d) SPECIAL PROVISIONS.-

"(1) DEFINITION OF COMMERCE.-For purposes 

vf this section, the term 'commerce' includes, but is not 

limited to, services associated ,vith international trade, 

whether or not such services are related to specific 

products. : .. : ... -. :.. . ... .. .. 
• •• • • •• • ••• • ••• • • ••• • ••• · .. ... :: . . ... 
• • • • • • V"t"I·~·! • •• Y. -y ... 11..·· •••••• 

• ••••• •• •• •• •• ••• •• •• •• . .. '" .. 
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"(2) VESSEL CONSTRUCTION SUBSIDIES.-An 

act, policy, or:PI~1l'ic~.oe a '~_e~~f'l <ou!Iti"Y ~r:tnstrl%-
• ••• • • •• • ••• •• •• 

- . .. . . :.: . ... .. .. 
mentalitv that :~uriMns ·or:t~strtc~~ U~ited ·St:ite·s··corn-

~ 

. merce may include the provis!ion, directly or indirectly, 

by that foreign country or instrumentality of subsidies 

for the construction of vessels used in the commercial 

transportation by water of goods between foreign coun

tries and the United States. 

"SEC. 302. PETITIONS FOR PRESIDENTIAL ACTION. 

"(a) FILING OF PETITION WITH SPECIAL REPRE-

SENTATIVE.-Any interested person may fire a petition with 

the Special Representative for Trade Negotiations (herein

after in this .chapter referred to as the 'Special Representa

tive') requesting the President to take action under section 

301 and setting forth the allegations in support of the re

quest. The Special Representative shall review the allega

tions in the petition and, not later than 45 days after the date 

on which he received the petition, shall determine whether to 

initiate an investigation. 

"(b) DETERMINATIONS REGARDING PETITIONS.-

"(1) NEGATIVE DETERMINATION.-If the Special 

Representative determines not to initiate an investiga

tion with respect to a petition, he shall infonn the peti

tioner of his reasons th:re!o.r ~l!d ~ha]! .pu!>lish notice of 
•• •••• •• •• ••• ••• • •• •• •• ••• • ••• • • • •• •• •• ••• e. •• • • • ••• 
•• ••• •••• ••• •• • •• .. .. .. . .. -. .. ... . . 
•• ••• • ••• • •• 
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the determination, together with a summary of such 
••••••••• •• •• ••••• :: .:: r·b;o~~: i.rt ·tti~:Fedet'a: 1Vig~·t~r. .. .... ... . .. .. . . .. .. . .. : .. : .. ::: 

"(2) AFFIRMATlv"-Ir {)t'l'ER;)U~A'l'ION.-lf the 

Special Representative determines to initiate an inves

tigation with respect to a petition, he shall initiate an 

investigation regarding the issues raised. The Special 

Representative shall publish the text of the petition in 

the Federal Register and shall, as soon as possible, 

provide opportunity for the presentation of views con

cerning the issues, including a public hearing-

"(A) within the 30-day period after the date 

of the determination (or on a date after such 

period if agreed to by the petitioner), if a public 

hearing within such period is requested in the pe-

tition; or 
"(B) at such other time if a timely request 

therefor is made by the petitioner. 

"SEC. 303. CONSULTATION UPON INITIATION OF INVESTIGA-

TION. 

"On the date an affirmative determination is made 

under section 302(b) with respect to a petition, the Special 

Representative, on behalf of the United States, shall request 

consultations with. the foreign country or instrumentality con

cei"i\e4"feFcting:iS!l1leS 'lj.is~d.in the petition. If the case in-
• ••• • • ••• • ••• • ••••• • • • ••••• •• •• •• vorve§.~ tra<le agr~e~nta~a::: p~!Uail~ acceptable resolu-

••••• 
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tion is not reached during the consultLuion period, if any, 

specified in the t1i:!~8!~teen:ent. ·~h~·S?~~i:tl ::t\eJir~~etiD:tive : .:. . . .. e. e.::. .. .. 
• •• • • ••• • ••• •• •• 

shall promptly re~eh.precredil;g; t)'h rIte matter lti-ider the 

formal dispute settlement procedures provided under such 

agreement. The Special Representative shall seek informa

tion and advice from the petitioner and the appropriate pri

vate sector representatives provided for under section 135 in 

preparing United States presentations for consultations and 

dispute settlement proceedings. 

"SEC. 304. RECOMMENDATIONS BY THE SPECIAL REPRE-

SENTATIVE. 

"(a) REcoMMENDATIoNs.-

"(1) IN GENERAL.-On the basis of the investiga

tion under section 302, and the consultations (and the 

proceedings, if applicable) under section 303, and sub

ject to subsection (b), the Special Representative shall 

recommend to the President what action, if any, he 

should take under section 301 with respect to the 

issues raised in the petition. The Special Representa

tive shall make that recommendation not later than-

"(A) 7 months after the date of the initiation 

of the investigation under section 302(b)(2) if the 

petition alleges only an export subsidy covered by 

the Agreement on Interpretation and Application .. .... ... . ..... : 
•• •••• •• ••• •• • 

: : ~ !rticl~s: YI; .XYl, avO. L~ ~f the General 
:: •• •• • • e. •• ••• •• 
•• ••• • ••• ••• •• 
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Agreement on Tariffs and Trade (relating to sub

sidies and countervailing measures and hereinafter 
••• ••• •• • •• ••• •• 
• :r~fa.r"r-ed -to:iJi thii; s~ti~~ i:t~ the 'Subsidies Agree-
• •• • •• ••• ••• •• •• •••• ••• • ••• •• 
ment'); 

"(B) 8 months after the date of the investi-

gation initiation if the petition alleges any matter 

covered by the Subsidies Agreement other than 

only an export subsidy; 

"(0) . in the case of a petition involving a 

trade agreement approved under section 2(a) of 

the Trade Agreements Act of 1979 (other than 

the Subsidies Agreement), 30 days after the dis

pute settlement procedure is concluded; or 

"(D) 12 months after the date of the investi-

gation initiation in any case not described in sub-

paragraph (A), (B), or (0). 

"(2) SPECIAL RULE.-In the case of any peti-

tion-

"(A) an investigation with respect to which 

is initiated on or after the date of th,e enactment 

of the Trade Agreements Act of 1979 (including 

any petition treated under section 903 of that Act 

as initiated on such date); and 

VII-xii 
•• ••• • ••••••• •• •• : :: :.: :.: . . .. . ... . . .. .. ..::. : •. : •• e._: a.*. • •• 

•• • ••••• 

• ••••• •• •• •• •• · .. ..' •• •• • ••••• 



3 .... ,, .) , 
"(B) to which the 12-month time limitation 

set forth:·i.n:~lQNu':1graPh .rD~:Of: ~~ra~~ph:-(:l) . ... . . :.: e. ... .. .. 
• •• • • •• • ••• •• •• 

Id b ,. r • h" • • ~ -1·· •••••• WOLl m,· Qlut- IS- plll'~gtai:>l1·LLP15 y; 

if a trade agreement approved under section 2(a) of 

such Act of 1979 that relates to any allegation made 

in the petition applies between the United States and a 

foreign country or instrumentality before the 12-month 

period referred to in subparagraph (B) expires, the 

Special Representative shall make the recommendation 

required under paragraph (1) with respect to the peti

tion not later than the close of the period specified in 

subparagraph (A), (B), or (C), as appropriate, of such 

paragraph, and for purposes of such subparagraph (A) 

or (B), the date of the application of such trade agree

ment between the United States and the foreign coun

try or instrumentality concerned shall be treated as the 

date on which the investigation with respect to such 

petition was initiated; except that consultations and 

proceedings under section 303 need not be undertaken 

within the period specified in such subparagraph (A), 

(B), or (C), as the case may be, to the extent that' the 

requirements under such section were complied with 

before such period begins. 

:'(3) REPORT IF SETTLEMENT DELAYED.-In 
• • ••• • ••• •• •• •••• •• •• ••• •• ••• • •• 

ani ~aSJi 51 ~li.a t1isP!i~ is: Q.ot r~ioiv~d before the 
•• •• •• • •• •• ••• •• •• ••• • ••• ••• •• 
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close of the minimum dispute settlement period pro

vided for in a trade agreement referred to in paragraph 
•• ••• • ••• ••• •• • •• ••• 

: : (1;(~) '~thet' ·tllail Me oo5s;ai~s iireement). the Spe-.. .. ... . .. :.: :. ~ .. .... .. .. .... ... . ... a.: 
cial Representative, within 15 days after the close of 

such period, shall submit a report to Congress setting 

forth the reasons why the dispute was not resolved 

within the minimum period, the status of the case at 

the close of the period, and the prospects for resolu

tion. For purposes of this paragraph, the minimum dis

pute settlement period provided for under any such 

trade agreement is the total period of time that results 

if all stages of the fonnal dispute settlement procedures 

are carried out within the time limitations specified in 

the agreement, but computed wi~hout regard to any 

extension authorized under the agreement of any stage. 

"(b) CONSULTATION BEFORE RECOMMENDATION.-

Before recommending that the President take action under 

section 301 with respect to the treatment of any product or 

service of a foreign country or instrumentality which is the 

subject of a petition fIled under section 302, the Special Rep

resentative, unless he detennines that expeditious action is 

required-

"(1) shall provide opportunity for the presentation 

of views, including a -public hearing if requested by any 

interested.·p~ij~ ••••••• •• •• •• •• • ••• • •• • • ••• • ••• • ••• • • •• • • • •• ••• ••• • •• 
•• ••• •• • •• a •• : : •• 
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"(2) shall ob~ain advice from the appropriate pri

vate sector a~yisor;, rtptesen.tatives. {lof~vid@d: f~r· u:rder . .. :.: :: -. . ... ... :: . . - :.:. . . ... : ::: :: .. 
sectIOn 130; ~IJtl. : ••••• : •• : :.. •• •• • ••••• 

"(3) may request the Vlews of the International 

Trade Commission regn,rding the probable impact on 

the economy of the United States of the taking of 

action with respect to such product or service. 

If the Special Representative does not comply with para

graphs (1) and (2) because expeditious action is required, he 

shall, after making the recommendation concerned to the 

President, comply with such paragraphs. 

"SEC. 305. REQUESTS FOR INFORMATION. 

"(a) IN GENERAL.-Upon receipt of written request 

therefor from any person, the Special Representative shall 

make available to that person information (other than that to 

which confidentiality applies) concerning-

"(1) the nature and extent of a specific trade 

policy or practice of a foreign government or instru

mentality with respect to particular merchandise, to 

the extent that such information is available to the 

Special Representative or other Federal agencies; , 

"(2) United States rights under any trade agree

ment and the remedies which may be available under 

that agreement and under the laws of the United 
•• • • ••• • ••• •• •• •••• •• ••• •• ••• • •• 

Stttt-s' ._.o:J ... . ... . · ... 
y w , ~1~ ••• ••• • • • ••• .. .. ~ .... ... ... . .. 
•• •• •• ••• • •• ••• • • •• ••• • ••• • •• 
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" 

"(3) past and present domestic and international 

proceedings or actions with respect to the policy or 
•• ••• • ••• ••• •• • •• ••• •• 

:: .:: pr~d;ice·coact!~ed.: .: .::: 
•• •• ••• • ••• • • • •• •• ••• • •• ••• ••• 
•• : ••• • "(b) elF··INp·oRMATIoN NOT :~ v AILABLE.-If informa-

tion that is requested by an interested party under subsection 

(a) is not available to the Special Representative or other 

Federal agencies, the Special Representative shall, within 30 

days after,receipt of the request-

"(l} request the information from the foreign gov-

ernment; or 

"(2) decline to request the information and inform 

the person in writing of the reasons for the refusal. 

"SEC. 306. ADMINISTRATION. 

"The Special Representative shall-

"(1) issue regulations concerning the filing of peti

tions and the conduct of investigations and hearings 

under this chapter; 

"(2) keep the petitioner regularly informed of all 

determinations and developments regarding his case 

under this section, including the reasons for any undue 

delays; and 

"(3) submit a report 'to the House of Representa

tives and the Senate semiannually describing the peti

tions filed and the determinations made (and reasons 

therefor) uMer.se£tion .302, .devel'ilpmen~ in and cur-
• •• ••• •• • ••• •• •• • •• • • ••• • ••• •• •• • ••• • • •• • • ••• ••• •• • •• ••• ••• • •• •• •• •• ••• • • VII!xvi·· •••••••••••• 
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rent status of each such proceeding, and the actions 

taken, or the reasons for no J1cti~J1, .Qv. th& P~i~IJt .. ... . . . "'.. .. . .. ..: :: e. . ... ::_ :: 
• •••• ••••• • • • •• under section ;lO:l.!'. : • : • : : ••• • •• :: : ••••• 
•• ••• • •• 

SEC. 902. CONFORMING AMENDMENTS. 

(a) ELIMINATION OF CONGRESSIONAL PROCE-

DUREs.-Chapter 5 of title I of the Trade Act of 1974 is 

amended as follows: 

(1) Section 152(a) is amended-

{A) by amending paragraph (l)(A) to read as 

follows: 

"(A) a concurrent resolution of the two 

Houses of the Congress, the matter after the re

solving clause of which is as follows: 'That the 

Congress does not approve the action taken by, or 

the determination of, the President under section 

203 of the Trade Act of 1974 transmitted to the 

Congress on .', the blank space 

being filled with the appropriate date; and"; 

(B) by striking out "paragraph (3)," in para

graph (1)(B) and inserting in lieu thereof "para

graph (2),"; 

(C) by striking out paragraph (2); and 

(D) by redesignating paragraph (3) as para

graph (2). 
• • ••• • ••• •• .. .... :: ... ... .. :.: ::: .. .: ... . ... . . . ... :: .:. ... .. e.:: ... . e.: 

•• •• •• ••• •• ••• •• ••• • ••• • •• 
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(2) Section 154 is amended by striking out 

••• '~39.~(~),~: ~Il sllbse~tio.n .(~); •• and bv striking out 
•• •• • ••• ••• ••• ••• ••• • • •• • • • ••• 
: ':30~(1S),:' in: sulJ~4cti~n.I1!). ::: .... .. .. .... ... .~ ... . . 

(b) TABLE OF CONTENTS.-The table of contents of the 

Trad~ Act of 1974 is amended by striking out 

"CHAPTER I-FOREIGN IMPORT RESTRICTIONS AND EXPORT SUBSIDIES 

"Sec. 301. Responses to certain trade practices of foreign governments. 
"Sec. 302. Procedure of or congressional disapproval of certain actions taken under 

section 301."; 

and inserting in lieu thereof the follOwing: 

"CHAPTER I-ENFORCEMENT OF UNITED STATES RIGHTS UNDER TRADE 

AGREEMENTS AND RESPONSE TO CERTAIN FOREIGN TRADE PRACTICES 

"Sec. 301. Detenninations and action by President. 
··Sec. 302. Petitions [or Presidential action. 
"Sec. 303. Consultation upon initiation of investigation. 
"Sec. 304. Recommendations by the Special Representative. 
"Sec. 305. Re~uests for infonnation. 
"Sec. 306. Administration.". 

SEC. 903. EFFECTIVE DATE. 

The amendments made by sections 901 and 902 shall 

take effect on the date of the enactment of this Act. Any 

petition for review filed with the Special Representative for 

Trade Negotiations under section 301 of the Trade Act of 

1974 (as in effect on the day before such date of enactment) 

and pending on such date of enactment shall be treated as an 

investigation initiated on such date of enactment under sec-

tion 302(b)(2) of the Trade Act of 1974 (as added by section 

901 of this Act) and any information developed by, or submit

ted to, the Sp~jaf·R*"reS!enttative- .bePqr«: ~uc~ cta~e :of enact-
• •• • • ••• • •• ~ •• t· f the ment under t21C :av~ ~haJ:l:b,. t~eat~a:.as:PF :0. 
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