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SUMMARY

Over the last two generations the development of a more orderly and
comprehensive international approach has been viewed as the most promising
avenue for realization of effective enforcement of national trading rights.
Growing cautiously from humble beginnings and subject to the shifting interests
and commitment of its members, the General Agreement on Tariffs and Trade (GAIT)
has endeavored to temper contentious trading rights issues by stressing conciliation
and amelioration rather than by ringing denunciations and’ immediate authorization
of retaliation. U.S. efforts to create an effective domestic trading rights
enforcement system have undergone a similar evolutionary process. However,
the more rapid development of comprehensive, detailed domestic procedures
and their greater emphasis on legal concepts and processes (due process,
findings of guilt/blame and consequent assessment of punitive damages, etc.)
have tended to place them '"ahead'" of, and not infrequently seemingly hampered
by, the international mechanism.

The U.S. policy official has been faced with the sensitive and pressure-
filled task of balancing strong Congressional resolve and the legitimate
trading rights of the private sector against the perceived requirements of
our overall national interest, the corresponding interests of our trading
partners and the maintenance of a viable international trading system based
on widely-accepted norms and institutions. The difficulties inherent in
this delicate task have been increased significantly - perhaps even raised
to the critical level - by the demanding requirements imposed by explicit
statutory instructions which, if they are to be fully implemented, need a
corresponding increase in the perceived effectiveness of international
enforcement efforts.

Given these considerations, it can be seen that the future course of
U.S. trade policy, at least in this area, could be determined in the near
future. If the international system proves unable to accommodate to growing
domestic resolve for more effective enforcement, a substantial shift of
U.S. emphasis to other avenues, including unilateral enforcement, could
occur. This, in turn, could signal that the era of internmational regulation
and coordination has reached its high-water mark.
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U.3. internatizcnal ec::z.imsﬁ 3;’.1;/ aw: '*nae'.:::.‘. Ly oif® nakrRicular zave

come major topics of intefeb.ovdc” dae lZst.lewrill vedries Ble sasic causes
Pa this development are aumerous and often complex, ranging from the glocal
economic shocks stemming from the "2il crisis” and the resultant adverse effects
(tangzible and psychological) on the economies of the U.S. and sther countries
To the seemingly intractable inflatiomary spiral and loss of U.S. competitive-
ness in both domestic and world markets. Given the inteasity, scope and im-
portance 5f the ensuing national debate, it has become clear that, in the
future, trade policy will be viewed as t0o2 central to our national interests
to be left to the econcmists or diplomats

To date, the vast majority of public attention and concern in the trade
ares has been devoted to the depredations (real or purported) of a 'rising tide"
of imports. What is often ignored by the general public, or at least accarded
only secondary or tertiary consideration, is a complementary array of factors
which are equally important to our economic well-being:

a substantial, multi-year growth in U.S. exports is required not
only to help defray the increased unit cost 5f 2il imports in sur
international trade and payments accounts but also to provide an
increasingly vital impetus to domestic economic growth, joo crea-
tion, technological innovation and industrial competitiveness;

- a similar growth in the importance of trade has taken place through-
out the developed and developing world, a situation which could
lead to the adoptiosn of protectionist, import-limiting actions
(i.e., restrictions on U.S. exports) by a number of countries;

- the U.S. Congress has established an unprecedented and notably wide-
ranging procedure f£or action against "unjustifiable"” or "unreasonable”
market limiting actions by foreign countries, has called repeatedly
for its aggressive implementation with or, as necessary, without
recourse to the provisions and procedures in the GATT and has
insured its own close and continuing scrutiny of the Executive
Branch's activities in this ares;

- the precepts and principles of an Jopen intermational trading system,
primarily embodied in the GATT, will face a severe and continuing
test as the U.S. and others seek to adjust to the economic realities
of the 1980's; including the vigorous defense of trading rights in
a period of significant global economic dislocationms.

Thus, for the foreseeable future, those public officials concerned with
U.S. foreign policy will be faced with reconciling the legitimate needs and
rights of U.S. trading interests, supported by a strong Congressional man-
date and resolve, with the interests of our trading partners and the necessity
for the effective operatgqn[evqlutian 3% tbeoznte:pztioual trading system.

As noted above, lltfze.attentign.hgs béen.given-io ehe enforcement of our
trade (i.e., market access) rizghts by the public; moreover, this important and
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potentially volatile issue has been approached by the Executive Branch ori-
marily on an ad hoc basis, with considerably less attention devoted to
policy considerations concerning where we are and where we are going. The
ob3ect1ve of this case study gs-*o Dgovrde g necessgrglg,lnmﬁ;ed'qnd
selective raesponse to these q@e$tiong pvo (19° presendkﬂb.an edamihdlcion of
the factors underlying both ullla®¥dral dd Hwulcdflaterdlenfordsment of
trade rights obtained from domestic legislation and intermational agree-
ments, (2) surveying the recent efforts which have been made to enforce
such rights and (3) reviewing the practical implications of the findings
and highlight key areas requiring further consideration/action. Since the
study is intended to provide a more systematic examination and assessment
of the subject for the public poliey official, it will address itself pri-
marily to operational needs and considerations (e.g., Congressional '"intent'
as well as legislative provisions, the nature and sources of practical
limitations on enforcement efforts, etc.) rather than a more scholarly expo-
sition of domestic and international legal principles and practices. As a
result, the study is intended to furnish some additional insights to those
more familiar with the subject while providing the general reader with a
case example of a public policy area involving multiple domestic and
international factors, interests and limitations all operating in a
considerably pressure filled and time-constrained context.
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I.
THE GATT CONTEXT
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"The GATT is perhaps theeletet “randeomesods a2k’ the madomsinearnacional
institutions of our time. It began as only one wheel of a larger
machine, the ill-fated Internmational Trade Organization, and, when
that larger machine fell apart before leaving the assembly line, this
wheel became a unicycle on which burdens of the larger machine were
heaped. The unicycle, for reasons not quite fully understood, has
continued to roll through three decades since it was put to%ether.”
(John H. Jackson, Professor of Law, University of Michigan)

The rise of international regulation of trade has its origins in the grow-
ing belief of national governments that some internmational mechanism is essential
to prevent the pursuit of self-interested national management of trade in a
manner that can harm other countries and, when combined with the inevitable
retaliatory actions by those countries adversely affected, can result in a sharp
and destabilizing contraction of the overall volume and value of such trans-
border commerce. Inherent in this belief is a widely shared attachment to such
supporting premises as (1) international trade is beneficial to all participat-
ing countries (benefits from comparative advantage, realization of economies
of scale, etc.); (2) pursuit of solely narrow self-interest in the global arena
contributes to misundersatndings, disputes, instability and, possibly, war; and
(3) self-interest actions usually can and will be frustrated by the counter-
actions of other independent states.

_ Such intermational regulation of merchandise trade today is centered
primarily in the General Agreement on Tariffs and Trade, the GATT. This inter-
national agreement and institution not only sets out certain rights and benefits
which countries can expect from participation in an orderly and equitable inter-
national trading system but also lays out both the procedures for and limits

to a country's actions in seeking enforcement of those trading rights. Con-
sequently, it is necessary to review briefly the origins, nature, operations

and precepts of the GATT before proceeding to an examination of the domestic
aspects of trading rights enforcement.

The Origins and Development of the GATT

The origins of international trade cooperation predate the GATT by a con-
siderable margin. The most notable achievement in the interwar period was the’
series of bilateral trade treaties concluded by the United States as a result
of the Reciprocal Trade Agreements Act of 1934 (RTA). The series of 32 separate
agreements concluded under the Act during the 1934-45 period not only established
a pattern of regularized multi-country trading relationships but also provided
a number of clauses (encompassing such concepts as orderly consultation and dis-
pute settlement procedures, periodic remegotiation, maintenance of an equitable
balance of benefits/concessions) which became the direct antecedents of com-
parable provisions in the GATT.

During World War f} and Ihe.ihnedlate :pqst War.per-md; the United States took
the lead in the base-bnildiig.for a porg.tdh#rehenslveo1nrernationa1 economic
system and, ultimately,”td the draftlng of the GATT. In the U.S. view, the basis

N



for a secure and peaceful world was to be provided by a series of international
economic institutions which would prevent the dislocation of the interwar period
from reappearing and thus preclude further Olobal economic destabilization. The
fruition of thesesbyoedey exforls, %as ¢Q3L dr monetary and financial affairs
at the Brett anans Cunferéncﬂ 31.94& wx_n che-escablvshmenc of an International
Monetary Fund.¥IME)sand in *Infernadional Sanks fo* Recomstruction and Development
(IBRD, the '"World Bank''). With regard to intermational trade, the Executive
Branch followed a two~fold strategy which (1) after lengthy Congressional hear-
ings and debate obtained (June 1945) an extension of the President's Reciprocal
Trade Agreements Act authority through June 1948 and, subsequently, (2) saw the
State Department publish draft proposals for an International Trade Organization
(ITO). In accordance with overall U.S. views regarding the needs of global
economic security, these ambitious proposals envisioned the ITO as a major,
powerful entity empowered to attack what were viewed as the four most important
factors inhibiting international trade - government restrictions, restraint by
private cartels and combines, disorderly markets for vital primary commodities
and disturbances or threats thereof in production and employment. In short,

the ITO would be a force to be reckoned with, addressing both international and
domestic factors and policies which would hamper trade. Thus the U.S. was seeking
(1) under the RTA a limited, practical trade negotiations to lower specific
tariffs plus a narrowly formed General Agreement on Tariff and Trade (GATT) to
protect the results of these negotiations, as well as (2) a much broader ITO
through global negotiations under UN auspices.

The relatively steady progress towards a comprehensive international trade
agreement was halted in December 1950 with the announcement by the United States
that the ITO Charter would not be submitted for Congressional approval--in
effect the obituary notice for the ITO. Explanations for the Congressional
refusal to approve the ITO are many and voluminous; suffice it to say all com-

- mentators agree that a combination of protectionism, a degree of isolationism
and a general Congressional concern regarding an accelerating shift of power

to the Executive Branch in the foreign policy area played a major role. In any
event the GATT was on its own; the unexceptionsl 'wheel' in the larger machine
was suddenly a "unicycle" and, even more importantly, the "only vehicle in town."

Enforcement of Trading Rights in GATT

The subject of the enforcement of trading rights under GATT concerns
(1) the relevant GATT principles and concepts and (2) the provisions of the
General Agreement which lay out the procedures through which these rights can
be protected. The basic concept relating to such trade rights is that of
"nullification and impairment' of the 'benefits'' which would flow from the
agreement, a principle which originated in the Reciprocal Trade Agreements
of the 1930's, These earlier trade agreements contained a general obligation
that any govermnment action could produce adverse effects on the balance of
commercial opportunities created by the treaty and that this was legitimate
grounds for formal consultations. Since the treaties called only for comsultations
and could not guarantee satisfactory resolution of any specific dispute, a
termination clause also was included. During the course of these bilateral
agreements, '"nullification and impairment' came to be interpreted as any adverse
measure even if it d‘a. rtét c’q.n:!l‘.c:: 'witl;: ‘ohe-prec;se..ta:;ms of the accord.
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Further elaborat‘ion'of ~the "nufllfa.catibn..and nr;ng;rment" concept took
place during the negotiations on the ITO Charter. It was agreed that the

. ' .. .

2




object of redress efforts would be compensation only (i.e., limitad to

the value of the injury) and sanctions (1 e., punltlve costs over and above
the injury sustained) werz tg'be .fudad souts’s i afﬁltlon ine diseinction was
made between actions which v1pl:at:ed ::h,e ‘larcer and 'o';"lze*' gc: on;s 'whlc‘-x

while not actual violations, hhd *file ®f£88c"® Sf°2infi"tidg® thd &¥mldrcial oo-
portunities created by the agreement. Since the ITO was to be a powerful,
broad-gauged entity, it is not surprising that this more expansive inter-
pretation of actions covered (actual violations and other actions) was adooted.

When the GATT became the only international trade agreement, it found
itself the inheritor of this expanded mandate (protection of "all benefits
accruing') but without definition of what constituted '"mullification and
impairment.'' Consequently, during its life the GATT has been compelled to
fashion a working definition only as disputed cases arose in a ''know-it-when-
see-it" process. Since there were no defined characteristics, the key in any
given case became the development of a pragmatic consensus as the ultimate
arbiter and safeguard. Over the period certain factors emerged:

1. approximately 75 cases were referred to the GATT of which only 29
went to third party decision, interim or final; the majority were
settled between the disputants,

2. successful cases have required detailed supporting information
and an explanation of why the measure concerned constituted
nullification or impairment as well as precise delineation of the
resultant injury and specific recommendations on what was needed
for the restoration of equity,

3. most cases alleged violation of specific GATT provisions; only 7
cases concerned actions alleged to be damaging in other respects
(i.e., "other actions'),

4. in cases concerning such "'other actions,' not all impediments to
commercial opportunity were seen to be equally actionable; the
Contracting Parties leok for some additional 'wrong' in the de-
fendant's actions (e.g., ''bad faith," lack of adequate reason,
failure to take less damaging altermatives) or some other indica-
tion of ''seriousness' and, even if this is found, the remedy sought
must bear a relation (''appropriateness'’) to the amount of injury,

5. a clear thread running through all cases is the strong desire for
pragmatic resolution of the dispute by the parties, rather than
GATT-approved compensation or sanction/punishment; i.e., withdrawal
of the measure concerned instead of offsetting, retaliatory
action...in only one formal case have the Contracting Parties
authorized an offsetting suspension of concessions.

With regard to the procedures for seeking enforcement of trade rights,
there are 2 articles central to all consideration of dispute settlement, null-
ification and x.mpalrment, aom!ensaglgn' Qf‘san:cfuns - Agtgi.qles XXII and XXIII.
(See Appendix "A" for Ehe texf off ;hése prowlelons,) Atticle XXII provides for
(1) consultations on "aqy mgtter.aﬁfcttrug the ofer2tdt of the "Agreement'' and
(2) if bilateral consultations do not lead to a resolution, the matter may be



referred %o the Contracting Partiss iointly for consuwliaticas witia the countries
g f. .
concerned. Article XIII, entitled 'llullification and Impairment’, srovidesg
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absence 2f a bdilataral resolution, estaplisnment oy tae GATT 27 a panel or
Working Party t5 investigate the case; (3) a finding oy the panel or Working
Party and its adovptiosn oy the Contracting Parties; andé (4) in "serisus" cases

where there is still 25 resslution, GATT authorizatiosn far tae injured party

t2 suspend “appropriate” concessicns as compensation. While the definition of
"nullification and impairment” is absent, as is any precise characterization of
the "tenefits" adversely affected, there is explicit evidence that some areas
which were to ve included ir the ITO are outside the GATT p»wrview. Ian a 1360
report a group of experts concluded that "it would be unrealistic to recommend
at present a multilateral agreement for the control of restrictive business
practices...the necessary consensus among countries...doses not exist..."3 1In
addition to restrictive business practices, per se, the broader areas 2f inter-
national trade in services and international investment have been excluded

from the GAIT.

Policy Consideratiosns

The character, concepts and procedures of the GATT summarized above have
important and continuing implications for the U.S. policy >fficial dealing with
enforcement of trading rights:

1. The need to maintain an ongoing consensus among the members,
inherent in an organization without strong sanctions or sther
enforcement devices and yet impelled to evolve into a role
considerably greater than originally intended, requires the GATT
to act cautiously when facing a major issue of dispute or when
addressing a question which breaks new ground

2. the lack 2f precision in defining such concepts as "nullification’
and impairment"” and "other actions” or in indicating the scope of
the “benefits"” af "commercial opportunities" affected adds to the
gerceived need for caution (and, not infrequently, uncertainty re
outeome), thus leading the Contracting Parties to seek factors
(e.g., gross violation) beyond the immediate circumstances of a
case before taking resolute action

3. the concomitant predisposition to achieve a solution of the pro-
blem through elimination/amelioration of the exacerbating measure,
rather than authorization of compensation or sanction for the
complainant, is evident even in cases which do reach the compensatiosn
stage to the extent that great attention is devoted to the type
and magnitude of the compensatory suspension of benefits which
might be authorized ("appropriateness”). Thus, a country seeking
such redress nmust draw its requests for compensation most care-
fully and moderately,
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In light of thesapdvd,.it bééémsi'qpﬁngat Shat fehourse to formal GATT
dispute settlement (Article XXIII) £o¥ ea¥orcement »»fstrading rights is not a
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5f “'taking a nation 35 couwrty ddvidw 32 the 2l cridsasl aomoine =3
suca action & very si ni f3cane gep . uansedue tlf ‘z‘sf*ea'*r3V°= more
Zor the policy 2fficial, even in a case where tne issue is zmajor and Sae
strongly favorable, to adopc a strategy oI gernerally increasing pressure
ing (1) ianformal, bilateral discussions seeking redress; (2) recourse 2
formal consulzations provided oy GATIT Article XTI, a step which puts tae ctaer
country and the GATT on notice regarding tae comu;a-“ants resslve; and, onliy
as a last step failing all else, (3) recourse to the formal GATT investigationm,
findings and possible authorization of compensatisn inherent in Article ICTII.

Zven tae formal Article XXIII proceedings can be implicitly staged s that tae
investigation and/or issuance of findings by the panel or Working Group can be
delayed to allow further bilateral efforts in which the complainant can par-
ticipate with the additional leverage afforded by the GATT involvement.)
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This type of delicately orchestrated, graduated strategy, though more time-
consuming, can prove t3 be gquite effective; an imaginative practice which has
led one observer to comment that "...it is very difficult to ascertain where
dispute settlement leaves off and trade bargaining or policy formulation begins."h

II.
THE TRADE ACT OF 1974: NEW ERA IN ENFORCEMENT OF U.S. TRADE RIGHTS

" The Committee is not urging that the United States undertake wanton
or reckless retaliatory action...in total disdain of applicable
international agreements. However, the Committee felt it was nec-
essary to make it clear that the President could act to protect U.S.
economic interests whether or not such actisn was consistent with
articles of an outmoded agreement initiated by the Executive 25

years ago and never approved by the Congress.'S

(Senate Finance Committee Report on H.R. 10710, The Trade Act, 19T4)

Backg;ound‘

Among the many factors which led to the strong legislative mandate regard-
ing enforcement of U.S. trading rights in the Trade Act of 1974 were: (1) re-
newed Congressional assertiveness in the international trade area; (2) perceived
shortcomings in earlier legislative attempts to support our trade interests;
(3) growing disillusionment on the part of the Congress and the private sector
with GATT as the ultimate arbiter of a growing number of trade problems; (4) a
changing structure of international trade in which the U.S. was no longer head
and shoulders above our competitors; (5) the aftershock of the oil crisis and
(6) a substantial degree of Executive Branch agreement with Congressional and
private sector critics combined with strong Administration interest in obtain-
ing Congressional authorization for a new round of GAIT trade negotiations of

unprecedented scope. | ..., . SUCUINC LIS ..: ;.: ..E ‘ :
Consequently, as :Hh n . :édflggisl&ﬁion was-being déveloped there was

a Congressional, private $edtor and Executive Branch concensus on the need for
(1) a more effective system for U.S. enforcement of its trading rights (ultim-



ately established in section 30L 2f the Trade Act) and (2) re
£o facilitate its meetlng the more comnlex prodleams of a chan
flacted in segtin 121 37 the Ac‘)
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The enforcement af U.S. trading rights are treated in sectizsn 301
5f the Trade Act whica provides, inter alia:

1. Whenever the Fresident determines that a foreign country sr
instrumentality maintains "unjustifiable" or "unreasonable"
tariffs, acts, pslicies or sther restrictions which impair
the value of trade commitments made to the U.S, or which
otherwise burden, restrict or discriminate against "U.S.
commerce”, then he shall take "all appropriate and feasible

" steps" to obtain the elimination of such restrictions and

a. may suspend or withdraw benefits of trade agree-
ment concessions with such country

b. may impose duties or other import restrictions
on the products and impose fees or restrictions
an the services 2f such country for such time
as he deems appropriate;

2. the term "commerce" includes services "associated with
international - trade";

3. upon receipt of a petition by "any interested party", the
President's Special Trade Representative (the "STR") shall
conduct a review of the alleged restriction and hold public
hearings, if requested;

L, every 6 months the STR must submit a report to the House and
the Senate summarizing these reviews, hearings and actions taken;

5. the President, upon taking action after receipt of the STR's
recommendations, must submit to the House and the Senate a
document describing the action and his reasons for it.

House Consideration

The House Committee on Ways and Means held six weeks of public hearings on
the trade bill during May-June 19723. The testimony of Administration witnesses
placed emphasis on the new economic realities including increased international
competition, the oil crisis and the growing U.S. trade imbalance. Secretaries
Shultz and Rogers called for a revised trading system and a facus on nontariff
barrier reductisns. A number of the Committee members (e.g., Reps. Mills,
Vanik, Broyhill, Burke, Conable and Ullman) expressed concern over the pro-
posed new delegatipn of ,power the bill would give to the Executive Branch and
supported (1) a clbsp°and'con£inh£hg Cottgr¢sgional.owarsight procedure and
(2) a set and detalled prbqess ﬁﬁb aetiad On.pm:v;teoeector trade complaints.
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The important question of our trade rights enforcement's consistency




with the GATT was approached oy Ambassador William D. Zberle, the President's
Special Trade Representative, as fsllows:
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"A few zrovisicns iz the w3l ¢ -’e 2., Le=ctisn 20T OGhe 3Gtdcrize ke
Fresident t2 take 2c¢3ih :d::n?wf&ld‘dbi'neﬁéséa%ilf 28° % 2ccoordance
wita U.3. international obligations...The Administratizn doces ast
want to create any impression that we are takiag our zbligations

on
lightly..If countries realize, which they will, that we can in
fact respond, it is our feeling that they will not take an initial
unreasonable or unfair action to start wit%. I think that having
that right, we will never have to use it.”

"
b

The House Committee Report (i.e., the "legislative nistory") provides
additional rationale and evidence of Congressional intent. With regard to the
central issue of enforcement actions' consistency with U.S. international
obligations the report begins, "The Committee expects that the President will
depart from international obligations only where international procedures are
inadequate to deter the unjustifiable or unreasonable practice or subsidy."
Nevertheless, the Report then states:

"So long as decisions in GATT are made on a basis of political consensus
2f the Contracting Parties, the United States will have no assurance
that questions of consistency with the GATT will be resolved impar-
tially. The Committee believes it is essential for the United States

to be able t2 act unilaterally in any situation where it is unable to
obtain redress through the GATT against practices which digcriminate
against or unreasonably impair U.S. export opportunities.”

In short, the Committee felt that, as long as the GATT could not guarantee
bold and objective decisions (a trying standard for any internmational and
numersus natisnal bodies), the U.S. should be able t5 retaliate unilaterally
and impose a self-determined solution or sanction on the alleged transgressor.

The Report also contains the Committee's explicit intention to have
services covered by section 301:

"Although trade agreements do not usually extend to the treatment
of services, it is much concerned over discrimination against U.S.
service industries including, but not limited to, transportation,
tourist, banking, insurance and other services in foreign countries.
It is the Committee's intent that the President give special at-
tention to the practical elimination of this discrimination by the
use of the authority under this provision (section 301)."9

Senate Consideration

Senate Finance Committee hearings on the trade bill were held March L-
April 10, 19Th4. In essence, the Committee adopted a skeptical attitude, (1)
wary of Administration prcfessions of resolve or determination and (2) deter-
mined to make certain that,.phe U.S. resgrvefl it8'itedel? enpush leverage and
freedom of action to p:eser#e.an& Qef;nd ith* krade  rightst The testimony of
Administration and key.p&ivate J=re) ta:.%imnesses !uppof%éd this approach, with
the result that the consénsus on firm U.S. enforcement, which had been evident
during the House hearings, was maintained. Once again, the notion prevailed



that the very ability of the U.S. to violate our international obligations
would prevent other countries from erecting or maintaining trade barriers;

i.e., a type ,2f “tbumértilal na¥’sive, refallat™iéni”theory.
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The Cormiscees > acTitude rgardittd the **2lationship of section 301
action to U.S. international obligations (read: GATT) was capsulized
succinectly by the section of its Report quoted as an introduction to this
Chapter. While not expressing ''total disdain’™ for such agreements, the Com-
mittee was determined that their provisions not get in the way of the pro-
tection of our trading rights. As further evidence of its resolve that
enforcement of U.S, trading rights be forcefully exercised, the Committee's
discussion of section 301 concludes:

"The Committee intends that these powers be exercised vigorously to
insure fair and equitable conditions for U.S. commerce. The Com-
mittee does not intend that this 'retaliation authority' be a dead
letter. Foreign trading partners should know that...if they insist
on maintaining unfair advantages, swift and certain retaliation
against their commerce will occur.'l0

Policy Observations

While attempting to enforce U.S. trading rights, fulfill the require-
ments of the law and remain consistent with U.S. intermational obligations,
the policy official must take into account (1) the Trade Act definitioms of
"unjustifiable' or ''unreasonable'' practices to be acted against, (2) the im-
plications for enforcement efforts under international agreements (GATT),
and (3) the international norms, dispute-settlement machinery, etc. in the
area of international trade in services.

The legislative history of the Trade Act defines ''unjustifiable'' as restric-
tions ''which are illegal under international law or are inconsistent with
international obligatioms."ll For purposes of the GATT, the part of this
definition regarding illegal practices presents a relatively straightforward
case for the U.S. policy official. If taking a formal Article XXIII actionm,
the U.S. would have to develop a tight and well-reasoned case delineating why
the practice violated a specific provision(s) of the GATT and also develop a
reasonable quantification of the compensatory withdrawals sought if the
offending practice were not stopped.

The situation is decidedly less clear when dealing with the final part of
the definition which treats practices ''inconsistent with international obligatioms."
A case of this type soon gets into the area of GATT application/interpretation
concerning trade rights which are being violated in contravention of the '"spirit”
of the GATT or some other less-tham-specific objective or norm and also runs
into similar problems when quantifying the resultant '"'nullification or impairment'
and compensation sought. While it would be an overstatement to suggest that
such a case under Article XXIII would be short-lived, it is realistic to note
that the burden of p;goq.fou}d.be substantially heavier.

The legislativethﬁStor&,ﬂéfin§$ "ahradsdnpp é"f;sfrésCrictions which are
"not necessarily illegal®but® which *nulidfye.of Nmpdil, bégefits accruing to the
United States under trade agreements or otherwise discriminate against or un-
fairly restrict or burden U.S. commerce.''l2 The part of this definition which

concerns practices not necessarily illegal but which nullify or impair trade




agreement benefits adds another level of ambiguity and difficulty for the U.S.
policy official. A GATIT case (Article XXIII) involving this type of practice
encounters those decidedly gray, anaas.aﬁ other.acomons-.«f. ers mot illegal)
and ''other benefits'" (i.a., qot-s@emm;ng exalrcrtljvr*o@°cng p*epdots of the
Agreement). These are pracisedy® the ar2ds.id #hieh, SATIdisodse &Lfrtlement has
had the most difficulty and has exhibited the most caution, generally requiring
additional evidence of bad faith, wilful intent, failure to take obvious, less
harmful steps to accomplish the same end, etc. The discomforture of the GATT
is understandable since (1) the complainant is not challenging the legality
of the practice, per se, but only contending it is inconsistent with some
less-than~explicitly-defined benefit anticpated from the GATT; (2) in any
review, the Panel would have to publically second-guess the intent, motiva-
tion and, in effect, competency of the alleged offender in order to see
whether there had been an easier, better or less harmful alternative avail-
able; and (3) a decision against the accused country would be a global

"black mark' which could also call into question analogous practices of

other GATT members. Consequently, the burden of proof and the sensitivity of
such cases is increased notably.

That section of the definition which describes practices which '"other-
wise discriminate or unfairly burden and restrict'' presents the U.S. policy
official with the greatest difficulty. The practical problems center on the
decision re what constitutes unfair burdens or restrictions - what are the
critical norms and standards and who makes the decision. Given the text of
the law and the legislative history, such actions must be wrong in some
sense and serious but, to have international legitimacy, this decision should
be based on some recognizable and reviewable standard which has general ac-
ceptance in the international community. According to a number of legal
experts, a unilateral claim of burden/restriction with regard to a practice
which is otherwise not found illegal under any agreement has no intermatiomal
validity, nor would any resultant retaliatory action.l3 In effect, any such
U.S. action would not only be invalid but, if pressed by the GATT member
affected, could conceivably be found in contravention of the GATT and subject
to retaliatory action in return! Consequently, exercise of thls authority in
disputes should only be undertaken with great care.

The situation concerning services connected with international trade is
notably murkier with regard to multilateral agreements, standards or norms.
The only two international entities with significant operations in the services
area are the Organization for Economic Cooperation and Development (OECD) and
the United Nations' Conference on Trade and Development (UNCTAD). Neither of
these are considered by U.S. policy officials as providing effective global
norms or procedures since (1) the OECD's efforts, though relatively extensive,
are viewed by many developing countries as having applicability only among the
developed country membership of that organization and (2) the U.S. and a
number of other developed countries are opposed to the anti-free-market bias
of UNCTAD's activities and proposals. Given this lack of international guide-
lines, standards and dispute-settlement procedures as well as a parallel
absence of extensive bilateral initiatives, enforcement of perceived U.S. trade
rights in the services area could be descg;bed as.alforay yqto uncharted

waters where caution was téﬁﬁlred; ; S ..: ¢ e :.
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III.
ENFORCEMENT CASES UNDER THE TRADE ACT (1974-79)

L4 ... o one o »e LA L4 [ ) . (XN ] .
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”Sect;oh.301.wmll§p§d%3b§y;qpve;_ wogk ng* bl (Professor Robert Hudec)

During the 1974-79 period - from the passage of the Trade Act (December
1974) to the entry into force of the Trade Agreements Act (July 1979) with
its revised program - a total of 18 petitions were filed by the private
sector and formally initiated by STR under provisions of section 30l. (The
actual process of investigating and acting upon cases takes place under a
formal interagency committee system, with STR chairing and coordinating the
procedures.) This chapter will focus on the policy considerations presented
by those 7 cases which were the subject of a USG determination, interim or
final, during the period.

Guatemalan Shipping Restrictions (301-1): This July 1, 1975 petitiomn con-
cerned Guatemalan reservation of certain imports to FLOMERCA, the national
shipping line, and, given the absence of any bilateral treaties and the fact
that Guatemala was not a GATT member, raised questions regarding the lack of a
multilateral or other basis for U.S. action. The case's resolution resulted
primarily from Federal Maritime Commission (FMC) threats of retaliation under
the Merchant Marine Act of 1920, a development brought about by the U.S. com-
plainant's petition to the FMC in a separate but parallel action. Its early
1976 resolution did little to allay concerms about the lack of accepted norms
in the services area since developments could have been considerably different
if the alleged violator had been a less amenable, major commercial power.

Canadian Import Controls on Eggs and Related Products (301-2): Following
an informal GATT advisory opiniom supporting Canada's claim of GATT consistency,
the U.S. was faced with 3 policy options: (1) proceed to a formal Article XXIII
action despite the adverse preliminary ruling; (2) retaliate on a unilateral
basis outside the GATT; or (3) follow the GATT suggestion by returning to bi-
lateral negotiations and hacking out the best deal possible. The U.S. chose the
bilateral option; the apparently generous quota level obtained headed off any
subsequent push for unilateral punishment and the case was terminated in 1976.

EC Restrictions on Imports of Canned Fdod (301-4): This September 25, 1975
complaint focused on a new EC system of minimum import prices (MIPS), licensing
and surety deposits. Following a GATT Panel (Article XXIII) finding against
the MIP's aspect, the EC switched to production subsidies but continued the
other components of the system. The case (1) was the first of several directed
against various facets of the EC's overall Common Agricultural Policy (CAP);

(2) showed the EC's basic unwillingness to modify the CAP, its vital agricultural
support mechanism, in any significant way; and (3) led the U.S. to make what it
could of the GATT decision and grudging EC accommodation and terminate the case
in 1979.

EC Feed Mixing Regulations (301-8): This March 30, 1976 complaint charged
that a new EC requxnemenn>fer aixing of domestic non-fat dry milk (NFDM) in all
animal feeds would ¢1;p§ace a elgiaflcént nqpqthy-of UZS. soybean exports.

The U.S. quickly brdugh:uArticie 2XIII actldn'AganQSC this blatant EC attempt
to dispose of mounting surplus of NFDM, a"gfuf®t Sccdd toted by its own production
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policy mismanagement. The GATT Panel ceased its investization when the EC with-
drew the measure (1977) and the case was terminated in 197%. U.,S, policy officials
demonstrated restraint in thlsoramaenrraLSLng case-by-(id-eschewr1g nossible
unilateral retaliatic (2) respmeing t3 GALR d1§au%e'sgt"eg2nq gnd (3) ul-
timately settling for :C wL:na:EQQl hf"be ndagyte, Milhbut lasfogdl GATT finding.

Taiwan Import Restrictions on Consumer Goods (301-9): The March 15, 1976
petition challenged imposition of orohibitive duties on imports of a wide range
of household appliances, though each was produced domestically on an internation-
ally competitive basis. Solved in November 1977 through restoration of lower
tariffs, the case raised several intriguing problems., It touched upon the
""level of protection' (i.e., how much domestic industry protection is justified
and when does it become unjustifiably exclusiomary), ''luxury product' and "in-
fant industry' issues, matters which even the GATT had not addressed frontally
since they involved, in effect, a second-guessing of a country's basic develop-
ment strategy, as well as whether non-GATT members should be afforded similar
treatment and consideration. It is interesting to speculate regarding possible
differences in the handling and outcome of the case if the country concerned had
been a GATT member and/or a more vociferous exponent of the rights of self-
defined developing nations.

EC - Japan Steel Exports Agreement (301-10): The October 6, 1976 complaint
alleged that ''voluntary' Japanese limits on steel exports to the EC led to a
redirection of Japanese surplus production to the unprotected U.S. market. After
14 months of intensive interagency study, the President terminated the case on
the basis of lack of sufficient justification, with the Special Trade Represen-
tative noting USG refusal to seek similar bilateral import-limiting agreements
and suggesting adequate industry recourse through U.S. antidumping statutes.

In addition to providing a strong U.S. objection to trade-restrictive sectoral
accords, the case ultimately contributed to further domestic (Trigger Price
Mechanism) and multilateral (new OECD Steel Committee) efforts toward coordi-
nation of govermment policies in a sensitive, troubled industrial sector.

Japanese Import Restrictions on Thrown Silk (301-12): This February 14,
1977 petition challenged the severe restrictions om all imports except from those
countries (PRC, Korea, Brazil) with which Japan had negotiated specific bi-
lateral agreements. While the U.S.-initiated GATIT Article XXIII Panel was under-
way, a bilateral settlement was reached which increased considerably U.S. market
access via a raised quota allocation. Of particular note, a considerable inter-
agency debate ensued following receipt of the acceptable Japanese offer regard-
ing whether we should settle bilaterally immediately or first let the GATT Panel
proceed to its likely finding of illegality. Some officials who favored wait-
ing noted that any agreement would be intermationally enforceable only if based
on a GATT ruling and also believed that GAIT action could reinforce the percep-
tion of its dispute-settlement system. Others felt that a ''deal in hand is
worth two in anticipation' and contended that a formal GATT finding of violation
was an unnecessary embarrassment of the Japanese. The dispute was settled in
favor of an informal, hilateral settlement, despite Congressional and other
sentiment to make an example of violators.

. se *

Overview of 1974-79 c§§g§ °°e
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.
The basic obJectlve-OEOthe‘Cbngfﬁhs in {ts drafting of section 301 was more
vigorous and effective enforcement of U.S. trading rights and, to this end, it
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created (1) a more public and organized procedure for receipt of and action on
specific complaints, (2) a more comprehensive interpretation of the nature and
scope of these rlghts and (3) a considerably expanded array of retaliatory
measures wniche fid P*esx&eno couui' useOa-s 'el"qu °oersuas ion or ounisnment. In
order to evaiuateOthe oogratLQns :n& seg;;dn K} i) Gnder the Trade aAct provisions,

it is necessary‘fd tondider®betfotnladds m LA Jdrresponding areas of (1) process-
did it contribute to enforcement (2) precedent-what "pathfinding' efforts
matched the expanded perception of trading rights and (3) techniques-what new
methods or devices were utilized.

With regard to process, it can be stated that the regularized procedures,
combined with public and Congressional scrutiny (semi-annual reports to Congress,
public hearings, Federal Register notices, etc.) did serve to provide U.S. trade
interests with a more comprehensible, orderly system for the seeking of redress.
While the system was time-consuming and often costly (legal briefs, travel for
public hearing, cost of collection of supporting information), it was perceived
widely as a decided improvement over the former situation in which no predictable
sequence of events or rules pertained. There is no evidence to support the
misgivings of some that the very existence of such a procedure would necessarily
give rise to a series of 'frivolous'" petitionms.

The subject of precedent, however, is a different matter. While the
Guatemalan Shipping case led to immediate involvement in the services area, the
explicit Congressional mandate precluded any other course of action and the
impetus for resolution came from another statute (Merchant Marine Act of 1920).
The case involving Taiwan's restrictions on consumer goods imports could be
claimed as indicating U.S. willingness to take on LDC's and the "level of pro-
tection' issue, but the special stature of the ROC (economically and politically)
and a decided reluctance by policy officials to make such a post-facto claim
do not support this assertion. Though the EC-Japan steel agreement case might
appear to establish a precedent, given U.S. reliance on antidumping statutes
and refusal to negotiate its own international sectoral trade limitatioms, it
can also be seen as another reiteration of our open trading system policy. Con-
sequently, the case history of 1974-79 saw little pathbreaking activities in the
administration of section 30l.

There were some interesting, though not earthshaking developments in the
area of techniques. The Taiwan and Japanese thrown silk cases were the first
in which public hearings were held on specific lists of possible retaliatory
items, potentially a notable boost to establishing the seriousness of our intent.
A rather mixed signal emanates from the conclusion of the thrown silk case: viz.
did the pressure of a pending 301 case cause the U.S. to abandon a promising
GATT dispute settlement case to '"cut a quick deal" or would waiting for a GATT
finding have been truly a case of overkill? The other cases developed along the
traditional lines and techniques; bilateral where possible or under the flexible
strategy lines noted in the 'GATT Context' chapter.

Thus, the 1974-79 case history of section 301 shows a definite improvement
in the access of U.S. trade interests to active USG efforts for redress and a
small increase in the array of techniques used to settle the issues concerned.
This modest record dau be qtzrtﬁusei to dévergl facyorgs, however, the conduct
of the multilateral .tiaa& ttegot::.agign‘s- (MTN). durlhg t:he Same period did have a
noticeable effect in that" a‘nuiber*of “shesmoss.difficuls’ issues (subsidies,
other nontariff barriers, various improvements in the international dispute
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settlement process, etc.) were under jntensive bargaining in Geneva and thers
was a conscious effort on the part of U.S. policy officials to use saction 301
efforts as a tool to solve speeif*e proislems® andshjsghlighet sageastegequiring more
global (i.e., MIN) sclutions buk‘%lthout exadérﬁagﬁng Pbé 4 ’éad&.sen31:14e
atmosphere of the Geneva sesstendse "o tee o o o0’ oo’ 2 8 o 2ee oo°

Finally it is imomortant to note the ten section 301 cases which, while
received during the 1974-early 1979 period, remained nutstanding when the Trade
Agreements Act of 1979 was enacted. While there are good reasons for the lack
nf definitive action in specific instances (e.g., relatively recent submission,
initial efforts directed toward reaching a solution in the MIN, press of MIN
workload, etc.), several of the cases had been pending for 3 - 4 years. The
lack of action on specific cases was seen by Executive Branch policy officials
as regrettable; others, including the Congress, took a somewhat harsher view
and resolved to take corrective action.

Iv.
THE TRADE AGREEMENTS ACT OF 1979: INCREASED
EMPHASIS ON ENFORCEMENT OF U.S. TRADING RIGHTS

"The MIN agreements are merely rules. Rules mean nothing unless they
are enforced...If history is any indication, international enforce-
ment of the new trade rules will depend on the United States...our
negotiators will never again make trade agreements for the United
States without close Congressional review. This is something that is
going to have to be monitored with exquisite skill.! (Senator
Abraham Ribicoff, Senate Finance Committee hearings, July 1979)

Setting

The primary focus of the preparations for and provisions of the 1979 trade
bill was the complex series of agreements resulting from the MIN. These MIN
agreements encompassed (1) six major intermational codes of rights and obliga-
tions on specific nontariff barriers (Standards, Govermment Procurement, Customs
Valuation, Subsidies, Import Licensing, Antidumping) each with its own dispute-
settlement process and related guidelines for duration of that process; (2) multi-
point Framework Agreement to reform various aspects of the GATT, including a
reaffirmation of the members' commitment to GATT dispute-settlement procedures
and support for completion of all GATIT Panel work within 3-9 months after
initiation; (3) tariff protocols (multilateral and bilateral) encompassing duty
reductions - and some specific nontariff barrier reductions - omn over 907 of
world industrial trade; and (4) an international agreement on liberalized trade
in civil aircraft, again with dispute settlement procedures and timing guidelines.

Since the nontariff codes and agreements required conforming changes in
extant U.S. legislation, Congressional approval of these international agree-
ments as well as action on domestic legislative revisions were required. The
tariff agreements, though not requiripg d;rec:-Gongress;ogsﬂ approval, were also
submitted to Congress Ln-oréé to} grdsenx a-campgete'pxgtﬁre of the MIN results.
In addition, the updat g wﬁ che aderall GA!?“dxspﬁtéw&ottiement process, crea-
tion of the parallel prdde&ﬁ%es 1h "the nontariff barrier codes and agreements,
and Congressional desire for continued '"improvement' in U.S. enforcement called
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for changes in the original sectiom 301l provisions of the Trade Act of 1974.
The end result of all these converging needs was the 1979 trade agreements bill.

As had ptkﬁ"hb'ﬂés& Q’A'.the.u.asxc dna:t1ng of the bill was a close
colxaborahlve e::zrc aefween tﬁe qmecut1vg and’Lg isiative branches. The
Administratioe spared 0% ePRoTE ntattempPeifd® c3®enlist the support of Congress-
ional and private sector allies. As an aid to Congressional review and action,
the Administration accompanied the Presidential message transmitting the actual
agreement with a 547 page ''Statement of Administrative Action” which summarized
the changes in U.S. law required to implement the MIN accords and laid out
specific examples of Executive Branch resolve in supporting U.S. trade interests.
This document noted:

"A principal objective in the MIN has been to devise rules and pro-
cedures to ensure vigorous enforcement of U.,S. rights under the GATT
and under agreements negotiated in the MIN, as well as appropriate
responses to other practices which may 1Tgose unreasonable or
unjustifiable burdens on U.S. commerce.

~ Such statements, of course, were in accord with the Congressional desire for
vigorous enforcement, a resolve made even stronger and more explicit by the
ambitious and unprecedented scope of the MIN agreements and the substantial
accommodations required in U.S. law and practice. However, there did develop
a notable point of Executive-Legislative contention regarding the statutory
imposition of time limits on U.S. enforcement efforts; a point which the Executive
was to lose.

House Consideration of the Trade Agreements Legislation

The Subcommittee on Trade of the House Ways and Means Committee held
public hearings on the bill from April 23-27, 1979 Private sector witnesses
supported strong enforcement and continuing scrutiny by the Congress and
buginess. Former STR Ambassador Eberle, now a spokesman for the U.S, Chamber
of Commerce, stated: ''If the codes are to be effective, there must be a well-
enforced set of domestic laws to combat unfair trade practices...the (domes-
tic enforcemen® process must have not only the oversight of Congress, but
also the private parties affected...we must ensure that others do not take
advantage of our reducefﬁbarrlers and engage in unfair trade practices that
injure U.S. producers."

The Committee's Report on the bill underscores its view of the impor-
tant role of the revised U.S. enforcement provisions ''to provide a compre-
hensive domestic mechanism for the U.S. to utilize the new international
dispute-settlement provisions under the GATT and the MIN agreements, to
pursue and enforce rights under international trade agreements and to seek
the elimination of other acts, practices or policies of foreign countries
which impose an unjustifiable or unreasonable burden or restriction on U.S.
commerce.''l?7 In effect, the revised statutory enforcement program was to
be a direct analogue of the far-flung GATT/MIN procedures, plus the means
for redress of all other possible violations of our trade rights.

R R I S ST
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- During the July 10-11, 1979 public hearings held by the Senate Finance
Committee's Subcommittee on International Trade, statements by witnesses and
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Subcommittee members emphasized the need for vigorous enforcement of the entire
range of U.S. trade rights. The statement by Senator Ribicoff, used as an over-
all introduction to this chapger seellustrates, fle gengrade gogec g tenor; (1) U.S.
enforcement efforts will be t¥el @y $o dainisghaftge Wi oo8Y DighAtss 25 well as the
continuation of an open interlational.*®ading syStem aned (3)eedose Congressional
scrutiny of USG performance is an absolute necessity.

The subsequent Senate Reponrt on the bill provided additional svidence
of the resolve for vigorous enforcement and also furnished a significantly
clarified (read: expanded) interpretation of the types of services included.
The Report stated that ''the President would have clear authority to pursue
U.S. rights under any trade agreement and to respond to any act, policy or
practice.''l8 On services, the Committee noted that '"the coverage of services
within the term 'commerce’ includes all services associated with internmational
trade, not just the provision of services with respect to international trade
in merchandise...for example, the provision of Ygoadcasting, banking and
insurance services across national boundaries."

Enforcement Provisions of the Trade Agreements Act of 1979

Title IX (Section 901 - "Enforcement of United States Rights Under
Trade Agreements and Response to Certain Foreign Practices') of the Trade
Agreements Act, as enacted on July 26, 1979, made the following additions
to the original section 301 procedures:

1. the President was authorized to initiate a proceeding solely on
his own initiative (i.e., without waiting for a petition) in re-
sponse to a foreign action, policy, etc.;

2. a complex and phased series of deadlines was established for STR
and Presidential consideration of and action on private sector
petitions: (a) within 45 days after receipt, STR must decide whether
or not to act on a petition and publish its decision, supporting
rationale, etc. in the Federal Register; (b) if an investigation is
begun, STR must immediately request consultations with the country
concerned; (¢) re cases under investigation, the STR must make a
recommendation for action to the President generally within 7-12
months after initiation or within 30 days following completion of
a trade agreement's dispute-settlement procedures; (d) the President
must decide whether or not to take action within 21 days of receipt
of STR'sS recommendation and publish the decision in the Federal

Register;

3. section 301 cases initiated under the 1974 Trade Act but which remained
outstanding were given an extension of 12 months (i.e., 7/26/80);

4. STR and the other agencies concerned were required to give extensive
information and advisory assistance to potential petitioners.

Policy Observations
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Among the various Eactogs'whﬁcn led t@ thSe sighxfacamt Congressional
revisions in the sectione$0l *mand%ts and procedures were (1) the desire to
take advantage of the wide-ranging results of the MIN to develop a more

activist precedent setting international dispute-settlement system and, in
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doing s3, mold section 301 into the direct domestic analogue; (2) the widely-
neld view that U.S. initiative and example in the enforcement area, in effsct,

- PRy

would establish,fue Aizits of,7ag rerpigsiple i3 the conduct of interzatisnal
trade policl,s tialish 2gdataifing® dud mole 8s orindry zuardian 37 an sguizanla
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<rading systdnm; §30 aeperceived o92d «3 ancease vigilance and 2011lity o 2n-
.., e ... . . by 1 ) - ) » -
foree our trade rights in light of tThe considerable U.3. concessions made

during the MIN; (&) the emerging consensus that, given the increased impor-
tance 2f trade o tae national well-being, issues of trade rights enforce-
ment require close and continuing participation/scrutiny by the Congress and
the private sector; (5) Congressional desire to overcome weaknesses perceived
in Executive Branch performance under original section 301 provisions, par-
ticularly long delays in several cases; and (5) favorable Legislative 3ranch
consideration 2f persistent efforts by serwvices industries (e.g., insurance
and broadcasting) to make section 301 an effective channel for their issues.

The implications of the Trade Agreements Act amendments for the Exec-
utive Branch policy official were considerable, especially with regard to
the new deadlines for action and the anticipation of activist enforcement.
While the statutory requirement for increased notification of and partici-
pation by domestic interests did add substantially to operational respon-
sibilities and workload, they did not constitute a major problem since,
inter alia, a considerable amount of such liaison had been carried out in-
formally in the past. The question regarding service industries was more
compelling, since it involved an even broader mandate for initiatives in a
relatively uncharted substantive area.

However, the major concern stemmed from the explicit, detailed statutory
deadlines for STR decision and Presidential determination combined with the
basic array of ascending uncertainty regarding the avenues for and likely
sutcome of U.S. enforcement efforts within the GATT/Codes context. As was
noted in Chapter II, the use o5f a flexible, graduated strategy of enforce-
ment efforts, combining a staged series 5f both informal bilateral and
formal GATT actions, could prove more effective but also more time-consuming.
To the extent that the new section 301 deadlines were not facilitated by a
parallel increase in the scope and pace of international dispute-settlement
activities, U.S. policy officials likely would face one or more of the
following problems: (1) reductions in the options and/or timing inherent in
a graduated strategy, thus leading to possible adverse effects on the pro-
secution and outcome of cases; (2) disputes with Congressional and private
sector interests re delays; or (3) in particularly sensitive cases, heightened
domestic pressure for recourse to unilateral actionm.

The twelve-month deadline placed on non-trade agreement cases (i.e.,
mainly bilateral, non-GATT/Codes participant or service issues) also could
raise problems, though in this instance the lack of widely-accepted norms
and/or absence of appropriate venue or leverage would be the likely stum-
bling blocks to early results. Finally, as can be observed in the following
chapter, the one-year limitation on cases which remained outstanding from
the original section 301 period (19Th-79) placed a considerable strain on
the interagency d?ﬂ%sian-mak;gg.pgqsps§:
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v.
TRADING RIGHTS CASES UNDER CURRENT ENFORCEMENT RULES
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To date, there have been 2# ;egcﬁdn‘3DL cases..ﬁvksﬁL acéd.duaer the
amended section 30l provisions of the Trade Agreements Act. Since not all
these cases provided notable policy implications, we will limit our examination
to a brief review of (1) selected cases which, being carried over from the
original Trade Act period, were given a Congressional extension to July 26,
1980; (2) two important cases in the services area; and (3) two cases, with
significant international and domestic ramifications, which remain open.

A. CASES UNDER JULY 1980 DEADLINE

EC Subsidization of Malt Exports (301-5): Filed in November 1975, the
petition alleged that these EC subsidies had caused a loss of U.S. export mar-
kets in Japan and other countries. U.S. officials viewed the case as an ex-
cellent example of how EC subsidies could quickly undercut competitors in world
markets. Given the sensitivity of agricultural policy to the EC and the multi-
lateral acceptance of subsidization of primary products, the U.S. objective
became containment of the adverse effects of such subsidies through (1) con-
tinued bilateral pressure and, subsequently, (2) the MIN's Subsidies Code which
provided a more regularized dispute~settlement regime. The Congressional dead-
line facilitated STR termination of this case (January 1980) despite widespread
domestic apprehension about such EC practices.

EC Variable Levy on Sugar Added to Canned Foods (30l-7): This March 1976
petition challenged the separate EC variable levy assessed on the sugar ‘added
(i.e., non natural) in canned fruits and juices. The EC advised the U,S.
that the MIN was the most appropriate forum for discussions on the issue and
subsequently agreed to fix the levy at a uniform 2% ad valorem. STR terminated
the case in July 1980, despite the petitionmer's continued objection to the
method for determining the applicability of the levy. The EC's desire to
address the issue in the MIN appears to be an attempt to keep it, and the CAP,
out of any possible dispute-settlement forum and also an attempt to extract
U.S. concessions for any modification. STR's decision to terminate the case,
despite the complainant's objection, could be attributed to the approach of the
Congressional deadline as well as a belief that (1) the.major problem had been
ameliorated and (2) objections to technical methodology were best handled out-
side the section 301 context.

Canadian TV Advertising Restrictions (301-15): This August 1978 case
alleged that a provision of the Canadian Income Tax Act unreasonably burdened
U.S. commerce since it (1) denied Canadian companies any tax credit for adver-
tising time purchased from U.S. broadcasters for commercials aimed at the
Canadian market and (2) resulted in a $20-25 million annual loss in such pur-
chases from U.S. broadcasters situated near the border. While all agreed that
the Canadian practice was discriminatory, several comnsiderations effectively
limited U.S. options. Prospective retaliation against a comparable value of
Canadian merchandise exports might run afoul Oof aur EATI-bound concessions to
Canada, with the Canadigng subiequentky opta:n:ng-GATT sqppott for compensatory
U.S. concessions or coudtér~wibhdrgwpl$ (fhméltatron)‘qﬁjtﬁeir own. Given the
lack of targets of equlvafenc-valae S *Cahadian services but faced with strong
Congressional interest in the case and the statutory deadline, policy officials
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were left with proposing mirror-image U.S. tax legislation whose effect on
Canadian broadcasters, at best, would be in the $2-3 million range (i.e., about
10 cents on a dollar of U.S. injury). Even this action is not certain, siace
Congress may, QO ReSUDBAN Ly desadective taxeliwdfi ety increase in the current
ooxftlcal/econom:c "l'@agq .® s

[ ]
ee0 * L e * o
* o o
. . . [ e o & e o ¢ ® o
o8 oe¢e¢ & * ® ee e® ¢ & ®00 L] LR X ] s

EC Export Subsidies on Wheat (301-16): This November 1978 petition
alleged that this EC subsidy was causing a disolacement of U.S. exports to a
number of third-country markets (e.g.; Brazil, Morocco, Poland, Egypt, Sri
Lanka). 1In 1979-80 informal discussions were held with the EC, with both sides
agreeing to monitor trade flows, exchange information and consult re any further
problems in world wheat trade. STR terminated the case on July 24, 1980 (i.e.,
2 days before the statutory deadline) in light of this bilateral progress.
Faced with EC sensitivity re agriculture, strong Congressional support of U.S.
farm interest and the deadline, our policy officials chose informal consultations
in an attempt to achieve better consideration/management of a potentially
explosive trade issue.

Argentine Marine Insurance Restrictions (301-18): The May 1979 complaint
challenged an Argentine law requiring that marine insurance on exports and im-
ports be placed with a local insurance company when the risk of loss was borne
by the Argentine participant in the transaction. Argentine sfficials claimed
the law merely formalized a widely-accepted business practice (i.e., the risk
bearer's right to choose the placement of insurance) and expressed surprise
that Argentina would be singled out since equivalent regulations existed in
many developing countries. Following several bilateral discussions, Argentina
agreed to participate in multilateral negotiations aimed at eliminating re-
strictive insurance practices, but only if a significant anumber of other devel-
oping countries also took part. On this basis, STR suspended the case on
July 25, 1980. The STIR action on this case demonstrates notable ingenuity;
interagency research had disé¢dssed over 30 examples of equivalent legislation
in various countries, thus raising the specter of a like number of separate
section 301 cases. Faced with Argentine resolve, a persistent U.S. industry,
notable Congressional interest and the statutory deadline, policy officials
opted to focus on the broader need for multilateral lowering of restrictions
and, in the process, gain Argentine agreement to participate in any such
endeavor. (However, given the lack of international consensus in this area,
an effective multilateral negotiation is not likely to be a near-term eventuality.)

B. OTHER SERVICES INDUSTRIES CASES

Russian Marine Insurance Restrictions (301-14): The October 1977 petition
alleged that the USSR maintained an unreasonable commercial practice through
its insistence that all trade contracts include terms which, in effect, made
certain that the related marine insurance would be placed with INGOSSTRAKH, the
Soviet state insurance monopoly. In June 1978 the President made an official
determination that the Soviet practice was unreasonable and he instructed STR to
obtain an expeditious settlement. The USSR then called for further bilateral
talks which resulted in an April 1979 accord laying out of procedures for a
more equitable sharing of marine insurance placements. The case, now under
indefinite suspensigm, gepresenbed chs £irsg yse of a Presidential determination
which, combined witR bdhllc dﬁpcussnonoof pdsSLbEb’U S'~reca$1atlon, led to a
comparatively rapidseettieheht, Thg'cqge-also-ls-tﬂé ohly one, to date, which
addresses non-market economies: commercial restrlctlans
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South Korean Insurance Restrictioms (301-20): This November 1979 petitionm
alleged discrimination against an American insurance company's operations in
Korea through government restyigtefongewimich (1) edepied seeesgeeorche marine
insurance market, (2) limitediogri®icipagioniih mMgst® ffrds oF :2ird linsurance
and (3) failed to allocate reimSuiande’ tssiRe&s«neche sames Bagiseas that
available to local firms. The case caused intensive interagency discussion
regarding several jurisdictiomal issues. Questions were raised regarding (1)
inclusion of local fire and other commercial risk insurance, rather than just
insurance more closely associated with international trade; (2) the viability
of the petitioner's basing actions on a broadly-gauged FCN treaty; (3) whether
Korean actions should be judged against the traditiomnal trade principle of most-
favored-nation (MFN-requires similar treatment for all foreign countries but
not necessarily equality with local interests) or the more exacting 'mational
treatment'’' standard (identical treatment of domestic and foreign entities)
which is generally related to foreign investment and lacks truly international
consensus; and (4) the possible precedential nature of the case. There is no
evidence that interagency consensus was reached on these issues; no basis of
action was ever announced, no finding of unjustifiable (illegal) or unreasonable
ever made and no claim of an "immutable precedent'' has been pronounced. Never-
theless, given strong Congressional interest and the statutory deadline, the
case was the subject of intensive bilateral consultations, though its practical
resolution (termination: December 1980) came about through a unilateral Korean
program aimed at increasing competition in the local insurance market over a
four year period.

C. KEY CONTINUING CASES

EC Export Subsidies on Wheat Flour (301-6): This November 1975 petition
alleges that the subsidies violate GATT by enabling the EC to gain a more-than-~
equitable share of the world market for wheat flour. Subject to earlier bi-
lateral and MIN discussions, thecasewas shifted to formal GATT Article XXII
consultations on July 24, 1980 (i.e., two days before expiration of the stat-
utory deadline). The troublesome and significant nature of this issue centers
on (1) strong industry and Congressional pressure to institute a formal GATT/
Subsidies Code complaint; (2) the sensitivity of the CAP, in general, and specific
considerations which increase the importance of this case for the EC; (3) ancillary
factors which question the clear-cut nature of any GATT complaint (e.g., diffi-
cult to show direct cause-and-effect); and (4) growing Congressional objection
to what is seen as |an Executive Branch attempt to circumvent the statutory dead-
line by last-minute resort to GATT consultation (Article XXII) rather than
formal dispute-settlement (Article XXIII). If the current GATT consultations
do not reach a satisfactory settlement in the near future, U.S. policy officials
will be faced with the following choices: (1) suggest to the Congress some
unilateral retaliatory action such as U.S. mirror-image subsidies (unpalatable
for intermational and domestic reasoms); (2) initiate a formal GATT/Subsidies
Code complaint (despite problems inherent in the case, itself, and effects on
EC relations); or (3) terminate the case om such grounds as lack of sufficiently
suasive argumentation (risking a storm of domestic protest).

EC Mediterranean Preferences (301-11):. Thas.Novembe; $976 petition alleged
that EC preferential unpotf: dut:.e; :(Z{O- 100% :below' regulak .rat:e) on citrus pro-
ducts from a number of Eﬁﬁltgr:aﬁéan coungtrgs (e.g,, Motooeo, Tunisia, Israel,
Egypt, Algeria, Jordan, y£13,° UéBanon) violated the MFN principle of the GATT
and negated previous tariff concessions to the U.S. During the MIN the U.S.
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attempted unsuccessfully to at least reduce the margin of preferences by obtain-
ing a reduction in the duties applying to all other suppnlies and, in accordance
with a July 1980 Presidential defermlnatlon has initiated formal GATT Article
LKII consulfafidis with.tﬁé.:?} .\-range ot 1aeaors have led to a 5-year im-
passe: (l)-s:rongoCongFESSLOnaL-zgtege§t°an¢ a ﬁomestlc industry adamant uoon
taking whateverswemedinl®* madsired ard *netded? (2% the key importance of its
'""Mediterranean Policy' to the EC; (3) the difficulty in pinpointing the mag-
nitude of injury suffered; (4) a GATT majority now composed of develooing
countries unlikely to be opposed to preferences for LDC's and (5) the pnast
history of GATT comsideration of such preferences which demonstrated a inability
to decide the question of GATT consistency. Since U.S. willingness to continue
along the Article XXII consultation course has now come under Congressional
attack as not meeting the legislative timing requirements, U.S. policy officials
soon may be forced to decide whether (1) to move to a formal GATT/Subsidies

Code complaint; (2) to terminate the case on the basis of technical shortcomings
or apparent lack of clear-cut GATT rights; or (3) to obtain a Presidential
determination that, despite the validity of the issues raised, our overall
national interests preclude taking action in this sensitive region of the world.
Each of these options poses potentially serious adverse repercussions.

Policy Overview i

In order to provide an overview of U.S. enforcement efforts under the
revised system it will be necessary not only to examine their contributions in
those areas used for earlier cases (i.e., process - contributions to enforcement;

precedent - new efforts matching expanded perception of trading rights, and

techniques - new methods/devices) but also to consider the effects, if any, of
the major Trade Agreements Act revisions (Presidential authority to initiate
cases, statutory deadlines, expanded role for services) and any parallel develop-
ments in the international dispute settlement area.

In the area of process, the improved access of domestic parties to enforce-
ment channels proved particularly beneficial to representatives of the service
industries (e.g., insurance and broadcasting cases) and also to agricultural
interests who brought several cases involving long-standing issues (e.g., EC
preferences and subsidy practices). While it is impossible to say that the
domestic process was primarily responsible for energetic USG enforcement efforts,
the very existence, comprehensibility and accessibility of the system did comn-
stitute a significant step forward. With regard to precedent, several of the
cases demonstrated a USG willingness to tailor enforcement to the exigencies
of the specific situation. In the EC malt subsidies case, the U.S. decided to
settle for an elimination of a particular practice rather than continuing to
seek an end to an overall system or policy; while in the EC sugar variable levy
case, policy officials terminated a case rather than extend section 30l into
the area of technical disputes. Among the "firsts' recorded in this period were
the initial focus on non-market economy restrictions (USSR Marine Insurance),

a broad view of services capable of being addressed (Korean Insurance) and,

less successfully, attempts to come to grips with defining what is an equitable
share of the world market or what is excessive subsidization (EC Wheat Flour
Subsidies) and what is an unjustifiable preferential trading agreement (EC
Mediterranean Preferenddd)’s 3°° 2 1 °°, o0, 3

Not surprlsing'l‘y,"the area of "te nxgues..undeﬁeg;-a parallel expansion.

In the EC Wheat Subsidies cases, the U.S. stressed informal, bilateral cooperation
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for joint management of potentially explosive issues, while in the USSR Marine
Insurance dispute an artful combination of a Presidential ''shot across the bows''
and murmurings of specific regsaliation led td rasoludinses dhoeMadt Subsidies
and Argentine Insurance issues: Ezes:ve ’éaﬁdfledspsz .pe.fér::ails:o imil-tiilaiteral venues
(the Subsidies Code and orojegfeds,negtrR{isnil, Megortations 2 pedectively).
In the Canadian Broadcasting investigation, official bilateral efforts were
blended with industry-to-industry talks and final recourse made to a "mirror
image'' proposal for adoption by the U.S. Suspension-pending-subsequent-review
was utilized in the Argentine and Russian cases, while a full mix of informal
talks, MIN bargaining and formal GATT consultatiouns have been employed in the
EC Wheat Flour Subsidies and Mediterranean Preferences ones.

With regard to the revisions made by the Trade Agreements Act, while no
actions were taken on the President's initiative, the expanded definition of
services subject to enforcement proceedings had a substantive effect in relation
to U.S. efforts in the Canadian Broadcasting and Korean Insurance cases. The
statutory deadlines also had notable impact in several instances, providing the
final impetus for terminating some cases (EC, Malt Subsidies and Levies on
Sugar Added) even where the petitioner would have preferred continuation.
Despite the lack of solid evidence, some observers believe that the impending
deadline in several cases may have added pressure that was not conducive to
the measured, reasoned approach required. Of course, the current issue of
proper interpretation of the statutory deadline with regard to Article XXII
consultations (specifically in the continuing EC Wheat Flour Subsidies and
Mediterranean Preferences cases) also has important implications for future
enforcement efforts.

A search for parallel, facilitating developments in the international
dispute settlement process gives rise to some serious concerns. Since the con-
clusion of the MIN and passage of the Trade Agreements Act in 1979, there has
been little evidence to sustain the expectation of a more activist, precedent-
setting approach in the multilateral arena. Some knowledgable observers con-
tend that it will take more time for the changes stemming from the MIN to work
themselves out through a measured growth of confidence-building and cautious
international case law development. Others, however, are becoming increasingly
anxious and wonder if the requisite policital will and momentum can or will
be achieved. In either case, it is apparent that the longer the ambitious and
demanding domestic enforcement process remains out of synchronization with the
international system the greater will be the pressures and frustrations felt
by U.S. policy officials and the more intense will be the temptation to "go it
alone." 1In short, a domestic '"analogue' of what might become an ineffective
international enforcement system could not be expected to meet the high expec-
tations of its creators mor could it operate indefinitely under the significant
requirements and conditions placed upon it at a time of greater expectations.

VI.
PRESENT STATUS AND RECOMMENDATIONS-

. ° .
The current view ofscomsermd CohkréSsional members is that both the
international and section 301 procedures are not working well and certainly

Current Perceptions RIS
[ ]
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not as originally intended. The general feeling persists that there are a
number of problems, some amenable to domestic legislative action but others
which are endemic to the interpatiomal pyocgss,,jncluding:

.. .. .. L] ... .I. * o o
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L. uh& derckived Ehdk oS aﬁ"qtarnaikagai consensus regarding
meartfndtul use of the GATY/Codes d&suute-settlemen: machinery;
i.e., an absence of '"'political will' on the part of other

countries to utilize the MIN-improved machinery;

2. the lack of tangible, practical results from the domestic
section 30l procedures in key cases, .including continued delays
despite the statutory deadlines (e.g., the time-consuming recourse
to Article XXII consultations in the EC Mediterranean Preferences
and Wheat Flour Subsidies cases described in Chapter V), unpro-
ductive proposed ''remedies' (in the Canadian TV Advertising case,
submission of proposed ''mirror image' legislation of questionable
utility and introduced too late in the session for floor action),
and lingering suspicions re ''sacrifice' of trade interests for
debatable foreign policy reasons; and

3. concerns regarding the attitudes and tendencies of the U.S,
private sector, including a lack of faith in the likely effec-
tiveness of the GATT/Codes settlement process and Executive
Branch support of their cause; the tendency of U.S. industry not
to confront foreign governments (don't embarrass or alienate
those who can retaliate subtly on business) but seek to adapt
and '"'make do''; as well as the general absence of commitment to
exports which is exemplified here as a reluctance to devote the
necessary time and effort to removal of discriminatory restric-
tions on market opportunities.

While this view contains a realistic assessment that inhibiting factors
go well beyond section 301 operations and that some may not prove amenable to
legislative remedies, there is no evidence that Congress has lost interest in
possible remedial actioms. In fact, the Trade Subcommittee of the House Ways
and Means Committee is currently planning to hold hearings in the near future
on the operations of the trade agreements program in the post-MIN era, with
trading rights enforcement likely to be a key agenda item. The Senate Finance
Committee's Subcommittee on Internatiaenal Trade has requested an Executive
Branch report on the domestic and international enforcement of trading rights
(operations and results), with exploratory hearings and resultant legislative
proposals possibly following thereafter. Thus, the shortcomings perceived in
both the international and domestic aspects of trade rights enforcement are
seen by important Congressional interests as sufficiently worrisome to require
further review and consideration of remedial action, whether of a legislative or
policy nature.

Recommendations for U.S. Policy Officials

The following are,.gome, rgcommendations in selected areas for consideration
by these policy ofﬁﬁolils aﬂ :heg;'atnemp: to.ac512v2°dgmonstrable improvements

in the system: :.’ :.. S A I R A s s 22
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(1) Greater Recourse to the International Dispute Settlement Process -
The international system must be perceived to be effective (i.e., results-pro-
ducing) if it is ever to become sews  Thes adgptiom Q!'suqh'a‘qprlgy,does not
mean the U.S. must deluge the GﬁL} aqa dees.:ménhan;sbs'wltﬁ *cafel after case.
Notable contributions can be wdadetdy (&) entBoliged.5° suBpore win &4TT and Code
bodies for action on and timely resolution of issues raised by other partici-
pants - in short, support for an activist approach in each channel; (b) actual
joining in on those cases in which we share a common interest with the complainant
(as Australia, Argentina and others have done in the past) and (c) by adopting
a less forebearing posture regarding interminable informal or formal (Article
XXII) consultations on U.S.-generated issues and moving more rapidly to formal
dispute settlement. The adoption of such an activist role could, in itself,
lead to a more timely resolution of issues even on an informal basis, since our
perceived willingness to move ahead could well lead to earlier out-of-court
settlements which themselves would buttress respect for the formal process.
Of course, such vigorous action should still be used judiciously and would take
some time to produce tangible results on a broader scale, but it could con-
tribute to achieving the requisite respect for and confidence in the inter-
national system.

(2) Establishment of Clearer Section 30l Jurisdictional Parameters - QOther
than in those limited areas sufficiently defined by the Congress, the section
301 process has tended to operate on an ad hoc basis when considering what
issues fall within its purview. (Some observers contend that, under such a
procedure, jurisdiction could become a function of Congressional and private
sector pressures.) Consideration should be given to developing more precise
and well-reasoned guidelines covering jurisdiction in the gray areas. (For
example, does the term ''trade agreements'' encompass the more generally based
FCN treaties or other international compacts; is ''discrimination'" judged against
an MFN or a more exacting ''mational treatment' norm; do investment issues fall
within the meaning of "commerce''?) The resulting interpretive guidelines could
not only provide more consistency and predictability for domestic interests and
foreign countries but also serve to identify substantive areas of potential
section 301 action for which preparatory efforts toward intermational consensus-
building might be required (e.g., recent initiatives in the services area).

(3) Comprehensive Efforts Regarding Intermational Trade In Services - As
noted in earlier sections of this study, the lack of an acceptable internatiomal
focal point or commonly accepted standards/norms faced U.S. policy officials
with significant problems (e.g., Argentine Marine Insurance case) when attempting
to carry out the strong Congressional mandate with regard to services associated
with international trade. In order to remedy this situation, the Executive
Branch has launched a series of initiatives aimed at achieving increased inter-
national coordination and cooperation in this area and also aimed at securing
a much closer domestic industry-government dialogue. Since the entire area
of international trade in services remains one of the least affected by multi-
lateral consensus, these efforts should be pursued and strengthened. For
example, the current OECD committee-level pilot studies of selected service
industries (banking, insurance, construction and engineering, etc.) problems
should be expanded and supplemented by a comprghgnslveoccunegl mandate; while
parallel, but more prelimiuuﬂy worh ;n the GAIT on ldeqclflhatlon of services
closely related to mercﬂaiduee-trsﬁg sfiould proceqﬁ it acpfagmatic manner.
Domestic coordination sHow Lds e parsued through meaningful work programs in the
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formal advisory committees (e.g., STR's Service Policy Advisory Committee and
Commerce's Industry Sector Advisory Committee on Services) as well as a continuimg
dialogue wlch eﬁherolndhstry-efgments nmJ-aDntoorvate Congressional interests.

In this manngr- 5§mgscgc Lptegests'han'qizy a‘1pte in shaping Lntarnatlonal
efforts, a mayibrfelins *of d¥fuding o8in"ially Vdlatile trade rights enforcement
issues.

(4) Improved Relations with the Private Sector - To some degree, such
improvement can only be realized through the demonstrated improvement of the
overall enforcement system which is the focus of all these recommendations;
while in another sense such improvement will never be complete since, in the
real world, some domestic interests would not be satisfied unless all enforce-
ment efforts were instantaneous and totally successful. However, this recommend-
ation addresses the need for an improved industry-government relationship running
the entire gamut of commitment, support and counselling. The Executive Branch
must be perceived as committed to effective trading rights enforcement efforts
and, as such, willing and able to provide the necessary support and guidance to
industry. The provisions of the Trade Agreements Act are replete with require-
ment for USG informational and counselling assistance to potential petitioners
as well as the mandate to seek advice from both formal advisory committees and
all other '"interested parties'. But no legislation can or does indicate the
tone, attitude and implicit nature of such contacts which can be either pro
forma items on a 'must do" checklist or real information- and problem-sharing
sessions. While not a guarantee of instant success and private sector response,
an honest and continuing effort of confidence-sharing and confidence-raising
could contribute to a broader private sector understanding of U.S. opportunities
and limitations; a sine qua non for at least greater acquiesence in, if not
support of, U.S. enforcement policy.

(5) Improved Coordination with the Congress - Much of what was said with
regard to relations with the private sector is also relevant here. While dif-
ferent responsibilities and interests as well as traditional Executive-Legis-
lative tensions account for a notable level of mutual misgivings, there remains
a not inconsiderable amount of suspicion and misconception which could be re-
duced through a relationship less marked with posturing, manuevering, obfuscation
and don't-tell-’em-until-you-have-to tactics. Since the Congress will demon-
strate little confidence or empathy until it is convinced of Executive Branch
"best efforts’’ under a candidly outlined (limitations and all) and well-docu-
mented program, it would behoove policy officials to include actions along the
lines of all these recommendations, or some similar comprehensive approach, in
what has become inevitably closer and more continuous Congressional scrutiny.
No one should doubt the cost, in terms of resources and effort expended, of
such improved coordination; however, no one should doubt the significantly
greater substantive and other costs inherent in Congressional action stemming
from a lack of confidence in Executive Branch commitment and/or performance.

(6) Statutory Deadlines - While a major concern of many operating officials,
this factor has been left till last since the possible need for remedial action
depends upon developments in the other areas addressed. The primary problem:
with the deadlines {ig aot'tha& tKe? thuse, agded work 3ud pressure (which they
do) but that they dosndt teflgct-tﬁe -r"ealiﬁes of stheiclirrent international
dispute-settlement ‘mechanism and, 'coneequent!y. hgve ﬁgen the major operatiomal
source of Executive-Legislative dispute. While there will be continuing

bR}
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difficulty re rapid action in the non-trade agreements area (e.g.,
non-GATT/Codes issues, services, etc.) with its absence of institutions

and norms, the major cause of,fhe  gergeived deligquangy.pad, Regn,,chat the
international diszpute-settlemén? ,:prQSe'sd. haf.?o'i.p%a“ngefsecs igacse Eof
Congressional anticipation assreilecead oin fequiremengssplacad om eche domes-
tic analogue, section 30l as amended. If there is internmatiocnal improvement
and an activist approach adopted by the U.S., there is a good chance that
the reinvigorated enforcement system can operate within the statutory time
span, at least in most cases. If there is no such reinvigoration, then the
deadline question will be handled within whatever policy alternative is
chosen: (a) more unilateral action - should present few timing problems
since we are the sole agent; (b) acquiesence in the lagging international
system - leads to at least implicit acceptance of missed deadlines; (¢)

new Congressional legislation - time limits would be revised to reflect the
content/thrust of whatever the legislation might entail, Consequently, the
recommendation here is not to confuse the symptom (domestic deadline
problems) with the cause (international systemic problems); primary focus
should be directed to the overall issue and a similarly broad series of
measures taken to resolve the larger issue.

The '""'Bottom Line'" - A Matter of Estimate

This case study began with a passing reference to the genesis of
support for international regulation of trade; a logical, dispassionate
estimate that the costs of such regulation (e.g., loss of some national
freedom of action) were lower than the likely costs of continuing a system
where each nation could follow its own narrow national interest indiscrim-
inately ( or perhaps we should say ''discriminatorily"). As with other areas
of domestic and international affairs, the direction of internmational trade
policy remains based on a system of weighing anticipated costs and benefits
(political, social and economic). For the last half of this century the
United States has been the major proponent of the ''rule of law and equity"
in international trade, primarily due to the estimate that we had much more
to gain in an effective intermational trading system. Today, however, those
who disagree with that cost estimate are garnering support from considerable
changes in the domestic economic and global competitive situations as well as
the failure of other countries to fully support the estimate which they too
share, though perhaps only for public consumption. There is no longer in this
country an almost reflexive support for our traditional posture; critics con-
tend that other countries' justifications of their ''special needs and circum-
stances' have made such exceptions the rule, rather than proving it. Signs
point to a near-term re-examination of the estimate, a new and very, very
hard look at costs and benefits in a world with proliferating economic flash
points and a retrenching domestic economy. No logical, dispassionate observer
would estimate the likely outcome of that estimate at the moment.
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GATT Article XH{II
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1. Each contracting party shall accord sympathetic consideration to,

and shall afford adequate opportunity for consultation regarding such
representations as may be made by another contracting party with respect
to any matter affecting the operation of this Agreement.

2. The Contracting Parties may, at the request of a contracting party,
consult with any contracting party or parties in respect of any matter for
which it has not been possible to find a satisfactory solution through
consultations under paragraph L.

GATT Article XXIII
NULLIFICATION OR IMPAIRMENT

1. If any contracting party should consider that any benefit accruing
to it directly or indirectly under the Agreement is being nullified or im-
paired or that the attainment of any objective of the Agreement is being
impeded as a result of

(a) the failure of another contracting party to carry out its
obligations under this Agreement, or

(b) the application by another contracting party of any measure,
whether or not it conflicts with the provisions of this
Agreement, or

(¢) the existence of any other situation,

the contracting party may, with a view to the satisfactory adjustment of the
matter, make written representations or proposals to the other contracting
party or parties which it considers to be concerned. Any contracting party
thus approached shall give sympathetic consideration to the representations
or proposals made to it.

2. If no satisfactory adjustment is effected between the contracting
parties concerned within a reasonable time, or if the difficulty is of the
type described in paragraph l(c) of this Article, the matter may be referred
to the Contracting Parties. The Contracting Parties shall promptly inves-
tigate any matter so referred to them and shall make appropriate recommen-
dations to the contracting parties which they consider to be concerned, or
give a ruling on the matter, as appropriate. The Contracting Parties may
consult with contracting parties, with the Economic and Social Council of
the United Nations and with any other appropriate inter-gévefgmental
organization in cases wher.e. E!.u:a}'. co?s%d.q.n gucb. gons?],ca.tlb? <ecessary.
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If the Contracting Parties consider that the circumstances are serious
enough to justify such action, they may authorize the contracting party or
parties to suspend the application to any other contracting party or parties
of such congegsitgng oy gther *ogli%acifng® untdpr,°Chis Agreement as they deter-
mine to be $pProgriat™® In,thg’citelimsandes?s Iaf eche application to any
contracting*pirdl &f any teoncessiocn «o¥ hersobBigation is in fact suspended,
that contracting party shall then be free, not later than 60 days after such
action is taken, to give writtem notice to the Executive Secretary to the
Contracting Parties of its intention to withdraw from this Agreement and
this withdrawal shall take effect upon the 60th day following the day on

which such notice is received by him.
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The Trade aAct of 1874
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TITLE III—RELIEF FROM UNFA
TRADE PRACTICES ®

- CHAPTER 1—FOREIGN IMPORT R
AND EXPORT SUBSIDI%Ss TRICTIQNS

19 U 2411, SEC. 30!. RESPONSES TO CERTAIN TRADE PRACTICES OF FOREIGN

(a) ‘W\COVERNMENTS.
 (a enever the Presid i ' i
instrumentality— ent determines that a foreign country or

(1) maintaing unjustifinble or unr i
) ains stifis ' easoituble  tart(T
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) ited States or which urden i iscrimi
mzt(e2 ;:.gmnst Un;te(é States commerce, » Fostriet, or dierimi.
engages in discriminatory or other acts or polici i
are unjustifiable or unreasonable and which bur enlglres Wiu":h
Uzg)ed State; commerce, restrict
provides subsidies (or other incentives havi
. - . ln
ogft:;xbsdxw) on its exports of one or more products togt}:!e]eU%‘?tﬁ
S :s ﬁr :-:d other foreign markets which gn.ve the effect of sub.
an r::.l y reducing sales of the competitive United States product
or products in the United States or in those other foreign mn.rk::ra

or
(4) imposes un .{ ustifiable or unreasonable restrictions on access
) %

to supplies of £ raw materials :
factured products which bu » or manufactured or semimany-
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merce, en or restrict United States com. :
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the President shall take 2il approoriate and feasible steps within his
1power: to obtain the eliminacion of such restrictions or subsidies, and
28—

(A) may suspend, withdruw, or prevent the applieation of, or
may refrain from proclaiming, benefits of trade agreement con-
cessions to carry out a trade agreement with such country or in-
strumeatuality; and

(B) may impose duties or other import restrictions on the
products of such foreign country or instrumentality, and may
unpose fees or restrictions on the services of such foreign councry
or instrumentality, for such time as he deems appropriate.

For purposes of this subsection, the term “commerce’ includes services
assocliated with the international trade.

(b) In determining what action to take under subsection (2), the
President shall consider the rslationshig of such action to the purposes
of this Act. Action shall be taken under subsection (a) against the
foreign country or instrumentality involved, exceg: that, subject to
the provisions of section 302, any such action may be taken on a non-
iscriminatory treatinent basis.

(c) The President in making a determination under this section,
may take action under subsection (a)(3) with respect to the exports
of a product to the United States by a forcign country or instru-
mentality if—

(1) the Secretary of the Treasury has found that such country
or instrumentality provides subsidies (or other incentives having
the effect of subsidies) on such exports;

(2) the International Trade Commission has found that such
exports to the United States have the effect of substantially reduc-
ing sales of the competitive United States product or products
in the United States; and

(3) the President finds that the Antidumping Act, 1921, and
section 303 of the Tariff Act of 1930 are inadequate to deter such
practices.

(d)(1) The President shall provide an opportunity for the
presentation of views concerning the restrictions, acts, émlicies, or
pn)xctica referred to in paragraphs (1), (2), (3),and (4) of subsection
{a).

(2) Upon complaint filed by any interested party with the Special
Representative for Trade Negotiations alleging any such restriction,
act, policy, or practice, the %pecial Representative shall conduct a
review of the alleged restriction, aet, policy, or practice, and, at the
request of the complainant, shall conduct public hearings thereon. ‘The
Speciai Representative shall have a copy of each complaint filed under
this pumgmsgh published in the Federal Register. The Special Rep-
resentative shalil issue regulations concerning the filing of complaints
and the conduct of reviews and hearings under this paragraph and
shall submit a report to the House of Representatives and the Senate
semi-annually summarizing the reviews and hearings conducted by it
under this paragraph during the preceding 8-month period.

(e) Before the President takes any action under subsection (a)
with respect to the import treatment of any product or the treat-
ment of any service—

(1) he shall provide an ogpommity for the presentation of
views concerning the taking of action with respect to such product
or service,

(2) upon request by any interested person, he shall provide
for appropriate public hearings with respect to the taking of
action with respect to such product or service, and -
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States of the tuking of action with respect to such produet or

service.
[f the President determines that, becnuse of the need for expeditions
action under subsection (a), complinnee wich parugrapis (1) and i)
would be contrary to the national incerest, then such pauragraphs shall
not apply with respect to such action, buc he shall thereafter prompely
provide an opportunity for the presentation of views concerning the
action taken and, upon request by any interested person, shall provide
for approneiate public hearings with respect to the action taken.
The President shail provide for the issuance of regulacions concerning
the filing of requests for, and the conduct of, hearings under this
subsection.
SEC, 302 PROCEDURE FOR CONGRESSIONAL DISAPPROVAL OF CER.

TAIN ACTIONS TAKEN UNDER SECTION 301

(a) Whenever the President tukes any action under subparagruph
(A) or (B) of section 301{a) with respect to any country or instiu-
mentality other than the country or instrutnentality whose restriction,
act, policy, or practice was the cause for tuking such action, he shall
promptly trunsmit to the House of Representatives and to the Senate
a document setting forth the action which he has so tuken, together
with his reasons therefor,

(b) If, before the close of the 90-day period beginning on the day
on which the document referred to in subsection {a) is delivered to
the IIousc of Representatives and to the Senate, the two Houses adopt,
by un affirmative vote of a majority of those present and voting in
each House, a concurrent resolution of disapproval under the pro-
cedures set forth in section 152, then such action under section 301(a)
shall have no force and effect beginning with the duy after the date
of the adoption of such concurrent resolution of disapproval, except
with respect to the country or instrumentality whose restriction, act,
policy, ot practice was the causas for taking such action.

CHAPTER 2—ANTIDUMPING DUTIES

SEC. 321. AMENDMENTS TO THE ANTIDUMPING ACT OF 1921

(n.)dSeetion 201 of the Antidumping Act, 1921 (19 U.S.C. 180), is
amen

(1) by striking out “United States Tariff Commission” in sub-
section (a) and inserting in lieu thereof “United Stuates Internn-
tional T'rde Commission (hercinafter called the *Commission’)”,
and by striking out “said” each place it appears in such sub-
section ; and .

(2) by striking out subsections (b) and (¢) and inserting in
lieu thereof the following:

“(b) i‘]i) In the case of any imported merchandisa of a class or kind
as to which the Secretary has not so made public a finding, he shall,
within six months after the publication under subsection (c) (1) of a
notice of initiation of an investigation— g

“(A) determine whether thers is reason to believe or suspect,
from the invoice or other papers or from information presented
to him or to any other perzon to whom authority under this sec-
tion has been delegated, that the purchase prica is less, or that the
exporter’s sales price is less or likaly to be less, than the foreign
market value (or, in the absence of such value, than the con-
structed value) ; and
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Tax Revision Act-of 1979), the first sentence of the eighth
paragraph ot section 311 of the Tariff Act of 1930 (19

U.8.C. 13 ng 5?1&1]: oe .apphéd of 1f°m2:h. 1rs§n ?tamgergce did not
include the ph;z;;e .a.t.;;l .ex.te.r.xor.;)or.t .. T
(b) REmovaL OF REFERENCE TO RECTIFICATION
Taxges.—Effective January 1, 1980, the second proviso to
the last paragraph of section 311 of the Tariff Act of 1930 is
hereby repealed.
TITLE IX—ENFORCEMENT OF UNITED
STATES RIGHTS
SEC. 901. ENFORCEMENT OF UNITED STATES RIGHTS UNDER
TRADE AGREEMENTS AND RESPONSE TO CER.
TAIN FOREIGN PRACTICES.
Chapter 1 of title IIT of the Trade Act of 1974 (19
U.S.C. 2411) is amended to read as follows:
“CHAPTER 1—ENFORCEMENT OF UNITED STATES
| RIGHTS UNDER TRADE AGREEMENTS AND RE-
SPONSE TO CERTAIN FOREIGN TRADE PRAC-
TICES
“SEC. 301. DETERMINATIONS AND ACTION BY PRESIDENT.
“(a) DETERMINATIONS REQUIRING ACTION.—If the
President determines that action by the United States ig
appropriate—

“(1) to enforce the rights of the United States

:: ungd@r :any. traﬂd d3tecmelty; oft
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“(2) to respond to any act, policy, or practice of a

foreign country og-jngsrumendality thas—e. .o

“(A) issuichnsidibresvith shé ped
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otherwise denies benefits to the United States
under, any trade agreement, or
“(B) is unjustifiable, unreasonable, or dis-

criminatory and burdens or restricts United States

commerce;
the President shall take all appropriate and feasible action
within his power to enforce such rights or to obtain the elimi-
nation of such act, policy, or practice. Action under this sec-
tion may be taken on a nondiscriminatory basis or solely
against the products or services of the foreign country or
instrumentality involved.

“(b) Orier ActioN.—Upon making a détermination
described in subseetion (a), the President, in addition to
taking action referred to in such subsection, may—

“(1) suspend, withdraw, or prevent the application
of, or refrain from proclaiming, benefits of trade agree-
ment concessions to carry out a trade agreement with
the foreign country or instrumentality involved; and

“(2) impoée duties or other import restrictions on
‘the products of, and fees or restrictions on the services

of, such foreign country or instrumentality for such

tm:e-as Exe: de.t:ex:rmnes .apprbpngtieé 2
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“(c) PRESIDENTIAL PROCEDURES.—

IRy AGTION ON, OVeNe .\}Q:TION.—H the President

e s @ . see . . oo »

dedides *to talkde $aetone urdbr Sis section and no peti-

L ]
L

tion requesting action on the matter involved has been
filed under section 302, the President shall publish
notice of his determination, including the reasons for
the determination in the Federal Register. Unless he
determines that expeditious action is required, the
President shall provide an opportunity for the presenta-
tion of views concerning the taking of such action.

- *(2) ACTION REQUESTED BY PETITION.—Not
later than 21 days after the date on which he receives
the recommendation of the Special Representative
under section 304 with respect to a petitidn, the Presi-
dent shall det'ermine what action, if any, he will ‘take
under this section, and shall publish notice of his deter-
mination, including the reasons for the determination,
in the Federal Register.

“(d) SPECIAL PROVISIONS.—

“(1) DEFINITION OF COMMERCE.—For purposes
5f this section, the term ‘commerce’ includes, but is not
limited to, services associated with international trade,

whether or not such services are related to specific

products.

.
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“(2) VESSEL CONSTRUCTION SUBSIDIES.—An

s 00

strts

act, policy, or-p,ra:chcg',oﬁ a {Ozeidh .c‘duiltrv ar

X }
oo 0 ”' ' .'

menmhtv that*bur&ens or’?&s‘trfcts’ L‘mted State

o
L
L[]

(XXX
XX XX XJ

com-

(27}

‘merce may include the prov1s110n, directly or indirectly,
by that foreign country or instrumentality of subsidies
for the construction of vessels used in the commercial
transportation by water of goods between foreign coun-
tries and the United States.

“SEC. 302. PETITIONS FOR PRESIDENTIAL ACTION.

“(a) Fiine oF PeTiTiION WITH SPECIAL REPRE-
SENTATIVE.—Any interested person may file a petition with
the Special Representative for Trade Negotiations (herein-
after in this chapter referred to as the ‘Special Representa-
tive’) requesting the President to take action under section
301 and setting forth the allegations in support of the re-
quest. The Special Representative shall review the allega-
tions in the petition and, not later than 45 days after the date
on which he received the petition, shall determine whether to
initiate an investigation.

“(b) DETERMINATIONS REGARDING PE'I.‘ITIONS.—

“(1) NEGATIVE DETERMINATION.—If the Special

Representative determines not to initiate an investiga-

tion with respect to a petition, he shall inform the peti-

tioner of his reasons therefor and shall _pubhsh notice of
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the determination together with 2 sumnmary of such
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“(2) AFFIRMATIVE ﬁLTERMINA’I‘ION.———If the

Special Representatwe determines to initiate an inves-

tigation with respect 1o 2 pecmon he shall initiate a0

investigation regarding the .ssues raised. The Special

Representative shall publish the text of the petition in

the Federal Register and shall, as soon as possible,

provide opportunity for the presentation of views con-

cerning the issues, including a public hearing—
“(A) within the 30-day period after the date
of the determination (or on 2 date after such
period if agreed to by the petitioner), if a public

hearing within such period is requested in the pe-

tition; or

“(B) at such other time if 2 timely request

therefor is made by the petitioner.

«SEC. 303. CONSULTATION UPON INITIATION OF INVESTIGA-

TION.

“On the date an affirmative determination is made

under section 302(b) with respect t0 2 petmon the Special

Representative, on behalf of the United States, shall request

consultations with. the foreign country of instrumentality con-

;issues rgised in the petition. If the case in-
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tion is not reached during the consultation period, if any,

specified in the tmde-wgl;eement 'the "Spdtifl Regre§entagive

shall promptly req-uesb-pmce'edmvs on et tictet MHAEF the

formal dispute settlement procedures provided under such

SRR B A0 S SO T T RS

agreement. The Special Representatiw"e shall seek informa-
tion and advice from the petitioner and the appropriate pri-
vate sector representatives provided for under section 135 in
preparing United States presentations for consultations and
dispute settlement proceedings.
“SEC. 304. RECOMMENDATIONS BY THE SPECIAL REPRE.
SENTATIVE.
‘“(a) RECOMMENDATIONS.—

“(1) IN GENERAL.—On the basis of the investiga-
tion under section 302, and the consultations (and the
proceedings, if applicable) under section 303, and sub-
ject to subsection (b), the Special Representative shall
recommend to the President what action, if any, he
should take under section 301 with respect to the
issues raised in the petition. The Special Representa-
tive shall make that recommendation not later than—

“(A) 7 months after the date of the iiﬁtiation
of the investigation under section 302(b)(2) if the
petition alleges only an export subsidy covered by

the Agreement on Interpretatlon and Application

.
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Agreement on Tariffs and Trade (relating to sub-

sidies and countervailing measures and hereinafter

idiated iodid th Seprieh &

ment’);

the ‘Subsidies Agree-
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“(B) 8 months after the date of the investi- s
gation initiation if the petition alleges any matter ,-;,_-;,
covered by the Subsidies Agreement other than
only an export subsidy; =

“(C) in the case of a petition involving a M
trade agreement approved under section 2(a) of

the Trade Agreements Act of 1979 (other than 7
the Subsidies Agreement), 30 days after the dis- '
pute settlement procedure is concluded; or

“(D) 12 months after the date of the investi- }-
gation initiation in any case not described iﬁ sub-

| paragraph (4), (B), or (C). R -
‘“(2) SpECIAL RULE.—In the case of any peti-
tion— .

“(A) an investigation with respect to which
is initiated on or after the date of the enactment
of the Trade Agreements Act of 1979 (including

any petition treated under section 903 of that Act

as initiated on such date); and
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“B) to which the 12-month time limitation

fs gar airvi{ﬁh' (.1)

set forth--l:n -s'ubpamgraph DX%5
would bu% for-thu pam tx:ph’app. :
if a trade agreement approved under section 2(a) of
such Act of 1979 that relates to any allegation made

in the petition applies between the United States and a

foreign country or instrumentality before the 12-month

period referred to in subparagraph (B) expires, the

Special Representative shall make the recommendation
required under paragraph (1) with respect to the peti-
tion not later than the close of the period specified in
subparagraph (A), (B), or (C), as appropriate, of such
paragraph, and for purposes of such subparagraph (A)
or (B), the date of the application of such trade agree-
ment between the United States and the foreign coun-
try or instrumentality concerned shall be treated as the
date on which the investigation with respect to such
petition was initiated; except that consultations and
proceedings under" section 303 need not be undertaken
within the period specified in such subparagraph (A),
(B), or (C), as the case may be, to the extent that the
requirements under such section were complied with

before such period begins.

(3) REPORT IF SETTLEMENT DELAYED. —In

any gas,e, xn w:hmh.a ﬂisput-e 1s- n,ot réSoivéd before the
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close of the minimum dispute settlement period pro-

vided for in a trade agreement referred to in paragraph

000 o ooo o o oo PP

(13(@) '(bthe.z‘ than mhe S'-uBndles ?:é'reemem), the Spe-
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cial Representamve, within 15 days after the close of

such period, shall submit a report to Congress setting
forth the reasons why the dispute was not resolved
within the minimum period, the status of the case at
the close of the period, and the prospects for resolu-
tion. For purposes of this paragraph, the minimum dis-
pute settlement period provided for under any such
trade agreement is the total period of time that results
if all stages of the formal dispute settlement procedures
are carried out within the time limitations specified in
the agreement, but computed wighout regard to any
extension authorized under the agreement of any stdge.

“(b) CONSULTATION BEFORE RECOMMENDATION.—

Before recommending that the President take action under

b ahl B
C
R, T

3

NG AR RS

. ¢

oy,
3.}

R BT it (- Rt + St oa ks
T S

section 301 with respect to the treatment of any product or
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service of a foreign country or instrumentality which is the
subject of a petition filed under section 302, the Special Rep-
resentative, unless he determines that expeditious action is
required—

‘(1) shall provide opportunity for the presentation

of views, including a public hearing if requested by any ¥
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“(2) shall obtain advice from the appropriate pri-

vate sector adyispyy represensatives provideds foreusrder

section 133; dp8 &.. . :.. IR

.
. .
e o .
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“(3) may request the views of the International
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Trade Commission regarding the probable impact on
the economy of the United States of the taking of
action with respect to such product or service.
If the Special Representative does not comply with para-
graphs (1) and (2) because expeditious action is required, he
shall, after making the recommendation concerned to the
President, comply with such paragraphs.
“SEC. 305. REQUESTS FOR INFORMATION.

‘“(a) In GeENERAL.—Upon receipt of written request
therefor from any person, the Special Representative shall
make available to that person information (other than that to
which confidentiality applies) concerning—

“(1) the nature and extent of a specific trade
policy or practice of a foreign government or instru-
mentality with respect to particular merchandise, to

~ the extent that such information is available to the

Special Representative or other Federal agencies; " o

“(2) United States rights under any trade agree-
ment and the remedies which may be available under

that agreement and under the laws of the United

ee ®0 o o oGee & 000 eo
o o

[ >
° ® o0
[} L] ¢ @
[ o o °
'Y} o .

States; angd ’

seeeee
(R XN X J




s

[0 10/

“(3) past and present domestic and international

proceedings or actions with respect to the policy or
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“(b)"IF INFORMATION NOT AVAILABLE.—If informa-

tion that is requested by an interested party under subsection

(a) is not available to the Special Representative or other

Federal agencies, the Special Representative shall, within 30

days after receipt of the request—

“(1) request the information from the foreign gov-
ernment; or
“(2) decline to request the information and inform

the person in writing of the reasons for the refusal.

“SEC. 306. ADMINISTRATION.

“The Special Representative shall—

“(1) issue regulations concerning the filing 6f peti-
tions and the conduct of investigations and hearings
under this chapter;

“(2) keep the petitioner regularly informed of all
determinations and developments regarding his case
under this section, including the reasons for any undue
delays; and

“(3) submit a report to the House of Representa-
tives and the Senate semiannually describing the peti-

tions filed and the determinations made (and reasons

therefor) under. section 302, developments in and cur-
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rent status of each such proceeding, and the actions

taken, or the reasons for, no gctip.n,..hy: the President

L] ¢ ¢

under section %Qflgi' KR
SEC. 902. CONFORMING AMENDMENTS.
(2) Ermmavation oF CONGRESSIONAL PROCE-
DURES.—Chapter 5 of title I of the Trade Act of 1974 is
amended as follows:
(1) Section 152(a) is amended—
(A) by amending paragraph (1)(A) to read as
follows:
“(A) a concurrent resolution of the two - ‘ 1
Houses of the Congress, the matter after the re-
solving clause of which is as follows: ‘That the
Congress does not approve the action taken by, or
the determination of, the President under section
203 of thé Trade Act of 1974 transmitted to the

’

Congress on ., the blank space
being filled with the appropriate date; and”’;

(B) by striking out ‘““paragraph (3),” in para-
graph (1)(B) and inserting in lieu thereof “para-
graph (2),”; |

(C) by striking out paragraph (2); and

(D) by redesignating paragraph (3) as para-

graph (2).
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(2) Section 154 is amended by striking out
subsection (a);  and by striking  out

[ 4
* o

irs suldgctign. (8).

[ E XXX Y )

(b) TABLE oF CONTENTS.—The table of contents of the potidc
Trade Act of 1974 is amended by striking out
“CHAPTER 1—FOREIGN IMPORT RESTRICTIONS aND ExPoRT SussIDIES A\

“Sec. 301. Responses to certain trade practices of foreign governments.
“Sec. 302. Procedure of or congressional disapproval of certain actiong taken under
section 301.";

and inserting in lieu thereof the following:

. “CHAPTER 1—ENFORCEMENT OF UNITED STATES RiguTs UNDER TRADE
. AGREEMENTS AND RESPONSE T0 CERTAIN ForeieN TraDE PracTicES Ak

“Sec. 301. Determinations and action by President.

““Sec. 302. Petitions for Presidential action.

“Sec. 303. Consultation upon initiation of investigation.
“Sec. 304. Recommendations by the Special Representative.
“Sec. 305. Requests for information.

“Sec. 306. Administration.”.

sk sl

SEC. 903. EFFECTIVE DATE.
The amendments made by sections 901 and 902 shaj]
take effect on the date of the enactment of this Act. Any

petition for review filed with the Special Representative for

R TR (oM b A

Trade Negotiations under section 301 of the Trade Act of
1974 (as in effect on the day before such date of enactment)
and pending on such date of enactment shall be treated.‘ as an
investigation initiated on such date of enactment under sec-
tion 302(b)(2) of the Trade Act of 1974 (as added by section
901 of this Act) and any information developed by, or submit-
ted to, the Sp?c.iag-R%p{egsenmive,befqrg ucks dzte sof enact-

ment under the éevigw 5ha]§f§bg-'t1;e§t:e£.oassp:a.t.'t sof the
information devélbpdd Zuring stth*inveseigatsions
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