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East Timor Facing Independence
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The long struggle for East Timorese independence, the 500 Year funu,
 has been won. The last battle is not yet over, and the painful residues of colonialism and war will scar East Timorese society and culture for many years to come, but for the people of East Timor, the taste of freedom is in the air. By way of conclusion, it may be worthwhile to survey the most important obstacles likely to face East Timor in its trajectory from Indonesian colony to United Nations temporary protectorate to full independence, and to consider some of the choices for the transition era.

Let us say at once that what follows is written quite consciously from the position of outsiders, of foreigners to East Timor. Association with and support for a movement for self-determination of a community other than one's own is no substitute for the thought and praxis of that community itself. So, our intention is to try to illuminate likely points of strain that will face East Timor in the next few years, not with a view to proffering unsought-after advice as to desirable solutions, but to simply highlight the conflicts that are likely to arise in course of transition to the independence of East Timor.

Towards an East Timorese state

On October 20, 1999, Indonesian colonial rule was formally ended by an act of the Indonesian People's Consultative Assembly (MPR) accepting the outcome of the referendum on independence and revoking East Timor's status as Indonesia's 27th province. 

The United Nations, which operated initially through UNAMET (United Nations Mission in East Timor) and the Security Council-approved peacekeeping force, the International Force in East Timor (InterFET), has established a United Nations Transitional Administration in East Timor (UNTAET). Security Council resolution 1272 of October 25, 1999, created UNTAET and gave it the following mandate:

(a) To provide security and maintain law and order throughout the territory of East Timor;

(b) To establish an effective administration;

(c) To assist in the development of civil and social services;

(d) To ensure the coordination and delivery of humanitarian assistance, rehabilitation and development assistance;

(e) To support capacity‑building for self‑government;

(f) To assist in the establishment of conditions for sustainable development.

The Council established UNTAET for an initial period until 31January 2001; how long it might be extended is currently unknown. But what is certain is that within the proposed time-frame UNTAET will be a governing authority whose formidable objective is to make itself redundant. Its mission, that is, is to prepare the people of East Timor for independence after five hundred years of Portuguese colonialism followed by a quarter century of Indonesian conquest and devastation. All of UNTAET's other tasks -- providing the security required to restore the war-shattered social and economic life of East Timor, protecting East Timor against threats of direct or indirect Indonesian military intervention or sabotage, assisting hundreds of thousands of refugees in resettlement, furnishing administrative and financial support --are in some sense part of this larger mission.

Among the most critical issues confronting the UNTAET interim administration is its relationship to the umbrella organization of the East Timorese resistance, the National Resistance Council of Timor, CNRT, and to the people of East Timor more generally. 
Article 1 of Security Council resolution 1272 states that UNTAET "will be endowed with overall responsibility for the administration of East Timor and will be empowered to exercise all legislative and executive authority, including the administration of justice. In article 8 the Council stressed

the need for UNTAET to consult and cooperate closely with the East Timorese people in order to carry out its mandate effectively with a view to the development of local democratic institutions, including an independent East Timorese human rights institution, and the transfer to these institutions of its administrative and public service functions.

It is not clear, however, that this directive requires full democratic participation of East Timorese (not just consultation with them) from the very beginning.

In building a transitional state structure, UNTAET's logical partner is the CNRT which led the struggle for independence that culminated in the August 1999 referendum. (Indeed, in that referendum, which offers such powerful testimony to the unity of the East Timorese people, the symbol of the CNRT was used on the ballots to represent the option of independence.) A critical question will be the willingness and the ability of UNTAET to integrate CNRT personnel into a progressively larger administrative role preparatory to assuming power in an independent East Timor. Already CNRT officials have complained about inadequate involvement of the East Timorese in the administration of the territory, noting that "there seems to be a neo-colonialist attitude." Mario Carrascalao, vice-president of the CNRT, declared that, "We need the U.N. to help create conditions in which life is possible, a democracy, and not deal with the people as if it were a dictatorship."
 While Carrascalao subsequently defended the preliminary views of the World Bank assessment team of which he was a senior member, CNRT leader José "Xanana" Gusmao expressed disquiet at the aggressiveness of external policy formulation, and at the failure of the World Bank and UN to listen to the population of East Timor.

Complicating this picture is the fact that Indonesia will surely press the case for the admission of one or another pro-Indonesia grouping on an equal footing with the CNRT. Sharply-contested negotiation about the exact status of pro-Indonesian forces, especially those who retain a military and political base in West Timor, can be anticipated.

While Security Council resolution 1272 calls for preparation in self-government and democratic local institutions, the real prospects for democracy in East Timor will ultimately depend on the political practice of the CNRT. One important positive indicator in this regard is the "Magna Carta concerning Freedoms, Rights, Duties and Guarantees for the People of East Timor" adopted at the East Timorese National Convention in the Diaspora, in Peniche, Portugal, on April 25, 1998.
 The document (see Box on page xx) displays the CNRT's impressive commitment to building an East Timor that will be a model of social democratic constitutional democracy with strong protection for human rights. Another positive indicator is the responsible leadership provided by the CNRT in the face of Jakarta’s attempted sabotage of the referendum and the killings, expulsions, and destruction that preceded, but especially followed the balloting. Nevertheless, it is important to recognize the domestic and international pressures, and the historical residues of colonialism, that have so often led post-colonial governments in the periphery to choose various authoritarian options limiting popular sovereignty.

Important issues face the CNRT itself, aside from its relations with its recent external enemies. There are differences of opinion within the CNRT and beyond in the wider East Timorese society, whose diaspora has now spread through several countries. The East Timorese today are comprised of communities and individuals with a wide range of resources and historical experiences. The CNRT worked extremely hard in the 1990s to build a structure that combined a capacity for effective decision-making with a respect for and acknowledgment of the diversity within the pro-self-determination forces in the East Timorese communities around the world. The CNRT under the leadership of Xanana Gusmao, and its National Political Commission, headed by José Ramos-Horta, João Carrascalao and others, devoted considerable efforts to reconciling differences of opinion and overcoming lingering antipathies from earlier days to build the broadest possible unity in the run up to the election.
 Equally in the last years of Indonesian rule, the CNRT consolidated a complex two-way flow of information and decision-making structures reaching from Cipinang Prison in Jakarta where Gusmao was confined, to East Timor and beyond to the CNRT external leadership and the ever-increasing numbers of impressive activists and intellectuals emerging from East Timorese diaspora communities around the world.

Interesting and complex plans have been produced by the CNRT and by some of its supporters outlining institutions of government appropriate for different stages of the move towards self-determination. The Peniche Magna Carta Declaration shows that Ramos-Horta's long-held hope that a free East Timor will be "a model of democracy and human rights" is shared in principle by the CNRT leadership. However, there are a large number of difficult issues lying here.

The first, of course, is the question of deliberative structures -- councils, parliaments, and so forth. Clearly the old Indonesian regional assembly and its structures will not do, even in the shortest transition. Not only have many of the members who were elected and appointed under military supervision fled the country, but the constitutional make-up of the regional legislature mirrors the preoccupations of central control and organicism from the 1945 Indonesian national constitution. Without assessing the proposed models for assemblies, it is important to bear in mind the negative lesson of the Palestinian Authority (PA), the executive body headed by Yasir Arafat. In a short time the PA has come to disregard the nominal authority of the legislative branch of the state. Legislation has been simply ignored, as have legislators’ attempts to require that the executive agencies limit their actions to domains specified by the legislature.

A second question is the structure of administration. Unfortunately, East Timor's historical legacy in this area is a dismal one: the combined effects of Portuguese authoritarian rule and neglect on the one hand and Indonesian bureaucratism and violence on the other. Here perhaps it will be important to remember some of the successes of the brief period of Fretilin administration which were marked by a willingness to invent new structures based on a closeness to the people.
 Whether the democratic potential inherent in that short-lived experience of a guerrilla movement can be resurrected and adapted to peacetime rule is a formidable challenge.

A third question about the self-governing state concerns the role of courts, especially their role in defending the rights of individuals against the power of executive government. The Palestinian experience has been extremely bitter in this respect, with judges who were critical of the procedures of the Palestinian Authority either forcibly removed or their decisions simply ignored. The task for an independent East Timor will be to find a way to make the ideals of the Magna Carta concrete, so that first and foremost citizens feel secure and confident in their everyday lives. We will return to questions of law below, but let us just recall that East Timor will be a small country, and at the time of independence it will be an extremely poor country facing both powerful economic cross-pressures and a host of rising expectations inherent in the independence struggle. Under the circumstances, building an effective legal system is difficult, but all the more important.

A fourth question relates to the role of women in the new East Timorese state. Timorese custom -- which included polygamy and berlake, a form of bride price that men had to pay to a woman's parents before they could be married -- and Catholicism both consigned women to a second-class status. The years of struggle against Indonesian aggression and the dislocation resulting from Jakarta's scorched-earth policies, both contributed to undermining the subordination of women. Fretilin outlawed polygamy and berlake -- though changes were slow -- and in guerilla-controlled zones women experienced new freedoms and responsibilities.
 There was equality, too, in suffering. Women were among those who fought and died as guerilla soldiers and many were the victims of gender‑specific violence perpetrated by the Indonesian authorities and the militia: rape and other forms of sexual abuse, sexual harassment, forced "marriage", forced recruitment as sex "slaves" or "comfort women", and forced sterilization.
 The 1998 East Timorese "Magna Carta" explicitly committed the CNRT to equality between men and women. On September 28, 1999, Xanana Gusmao told a press conference that women held leadership positions in East Timor -- they are two of the seven members of the CNRT's National Political Commission, for example -- and that the Council aimed to promote gender equity.
 This will be no easy task given the frequent global experience of letting gender equality fall by the wayside once the immediate crisis has passed. And it remains to be seen how the new influence and prestige of the Catholic Church in East Timor will affect issues of women's rights.

A final core political issue concerns CNRT itself. In her article in this issue, Sarah Niner has traced the long and difficult history of the Resistance Council, an explicit attempt by Xanana Gusmao to construct a revivified resistance transcending the splits between Fretilin and the Timorese Democratic Union (UDT) from the bitter years of 1974-1978, and especially the short Indonesian-inspired civil war of mid-1975.
 Gusmao’s extraordinary personal standing and the political skills of the CNRT leadership successfully generated the unity required for victory under conditions of Indonesian repression. However it is important to recognize that CNRT has no underlying principle of unity beyond opposition to Indonesian rule. Both at the level of personal relations between CNRT leaders originally from different parties and differing orientations to emerging policy issues, conflicting viewpoints must be expected. Class (including, for present purposes, position in traditionally-legitimated cultural and economic elite structures), language, and orientation to the outside world will be immediate points of friction. Whether the CNRT -- including groups and individuals long associated with Fretilin or UDT, or individuals who at various times had membership in both -- will remain in its present form or will be replaced cannot be foreseen. What is certain is that new challenges of the transition to self-government and internal strains within diverse sectors of the movement will transform CNRT. Other political bodies may well emerge, including quite possibly, parties representing the one in five people who voted for autonomy within Indonesia. At that point, UNTAET’s task to establish representative political structures will become both urgent and delicate.

Issues of policing and demilitarization

Xanana Gusmao and his colleagues have shown great sensitivity to some important questions about how security in the territory is to be established and maintained. Apart from ordinary citizens' concerns about security, a self-governing East Timor will face three additional problems, each of which is capable of being exploited by opponents of independence. These are the issues of armed rebellion, revenge, and obstacles to demilitarization after two and a half decades of war.

First, Indonesian and other opponents of independence argue that just as the CNRT fought to resist integration with Indonesia, it is legitimate for the pro-Indonesian militia to resist in their turn. With ready access to secure havens in West Timor, after their appalling record in the last year of Indonesian rule, the militia threat must be taken seriously, both by CNRT and by the United Nations administration. One key will be the success of the three-stage plan proposed by the head of the multinational peacekeeping force to stabilize East Timor and integrate both pro-Indonesian militia and Falintil forces into a new government force.
 But the first weeks of the Wahid administration have been promising, insofar as the small number of early armed border  crossings did not persist, and the Indonesian defense minister sensibly proposed the construction of a military buffer zone between West and East Timor. President Wahid’s own statements on his desire to meet with Gusmao, and his proposal to establish dialogue were more promising than his nationalistic pronouncements during the run-up to the Indonesian elections. But even assuming that the President is able and willing to restrain the Indonesian military, there should be no underestimating the difficulty of maintaining peace on the East Timor side of the border.

Second, it is inevitable that, after all the suffering flowing from war and colonial occupation, many East Timorese will feel extreme bitterness towards Indonesians in the territory, and more importantly, towards those East Timorese whom they regard, with lesser or greater justice, as collaborators and perpetrators of crimes of violence. It is well to remember how fierce such feelings can be. After the end of World War II in Europe, some 30-40,000 French citizens held to be collaborators with the Nazi occupation (which was only four years in duration, compared to 24 years of Indonesian occupation) were summarily executed by French resistance forces.
 And if such feelings of retribution are likely to be strong, fear of this retribution may well evoke anticipatory violence. The ability to heal the wounds of war and bring an end to the cycle of killing will constitute one of the most difficult challenges for both the transitional administration and its East Timorese successor.

Xanana Gusmao and José Ramos-Horta have stressed the need to eschew revenge in order to build a society based on compassion. After the profound violence and terror that was inflicted on the East Timorese people and particularly the pro-independence majority by the Indonesian military and its paid militias, this will be an extraordinarily difficult task, but a crucial one. The first step is to forget the simple-minded notion of "collaborator" altogether. In 24 years of Indonesian occupation, the families of even the most ardent supporter of independence will have had to make any number of accommodations and compromises with Indonesian authority just to survive. Lives are not always lived politically. One of the CNRT's great achievements as a resistance movement was its avoidance of terrorism. The challenge for the future will be to maintain this stance against the inevitable frustration of chaotic peace, especially if cross-border militia incursions take place. 

The third security issue that the CNRT will have to face relates to the fact that two decades of war have had a profound psychological and social effect on East Timor. Will it be possible to overcome the habits of violence and secrecy necessary for survival under alien occupation? And more practically for the new state: Will it be possible for Falintil fighters to make the transition to the demilitarized East Timor that CNRT has envisaged? Even more so, will militia fighters -- who, whatever their motivations, were effectively the losers in the war for independence -- make such a transition?
 Again, the Palestinian solution of transferring former PLO fighters to the police force of the Palestinian Authority illustrates the dimensions of the problem, as police violation of human rights has been widely recognized as part of the reason for popular antagonism towards the PA. 

At the level of policy, CNRT has indicated that it will aim in the long term for a demilitarized East Timor without an army. Yet short-term there is the immediate expectation by the United Nations-sanctioned peace keeping force that all armed East Timorese will surrender their arms. Indeed, one of the key successes of the Indonesian operation creating the militia was precisely to invoke this "balanced" outcome, which would in fact result in a profoundly unbalanced and dangerous situation so long as there remains a real chance that West Timor-based militia supported by Indonesian forces might again operate in East Timor. Gusmao has criticized the unilateral proposal to disarm Falintil guerillas: 

The UN has to recognize that the UN is not the saviour. We want to make clear Falintil is the liberation army and that they have to respect our history and our struggle.

Fortunately, the threat of Indonesian military (TNI) support for or toleration of cross-border militia incursions appears to have faded in the months following the August 1999 elections. Indeed, Gusmao has even called for a quick reduction in the size of the UN-sponsored military force.
 This may mean that the ideal of an East Timor without an army is not utopian. And there is good reason to pursue this ideal since military forces are often one of the main internal threats to democracy. Even a militarized police force could turn out to be little different from an army in terms of the danger it poses to democratic development, especially if, as at least one set of foreign advisers has suggested, there is also an independent intelligence service.
 The mildest response one could give to the suggestion for an independent intelligence service is that it needs rather more thought about issues of control and oversight. Under the best of circumstances, the transition of Falintil forces into an effective police force, whether or not with participation of former militia, remains another difficult challenge for both UNTAET and the CNRT.

Justice and Reconciliation

Another critical issue for the new East Timor is the question of responsibility for war crimes and crimes against humanity. In the first instance this will be an issue for InterFET and -- but much more so -- for the UN Transitional Administration. However, the attitude of the CNRT will be crucial. Gusmao's remarkable capacity to take the long view by trying to overcome the traumas of invasion and war will be stretched as the evidence of the crimes of the last months of Indonesian rule come to light. Indonesian President Wahid's attitude here will be critical as well: Indonesian refusal to acknowledge its moral responsibility would exacerbate the already tense and conflictual relations between the two countries.

For the Timorese there are two basic sets of issues in facing the question of trauma. The first is whether they choose to face the criminal past through a legal framework of crime and punishment, through trials under law, or whether they prefer, as did South Africa after an analogous experience, to deal with trauma through public inquiry, public testimony by victims, and, to a substantial degree, public expressions of remorse by the perpetrators, with the possibility of criminal prosecution for the unrepentant left open. The model of the South African Truth and Reconciliation Commission would undoubtedly appeal to the reparative inclinations of Gusmao and Bishop Belo. While Gusmao has spoken of his interest in such a commission, Belo has stressed the need to balance reconciliation with justice. For Belo, reconciliation with militia members who show remorse is possible, but he has stressed that the international community must stand by its responsibility to try the senior Indonesian officers who orchestrated the terror. The reconciliation approach, by contrast,  while painful and difficult for numerous victims and their families among the East Timorese population, holds the potential to minimize future divisions while permitting the airing rather than the burying of long suppressed grievances. Above all, it invites the prospect of encouraging citizens to move from anger and grief to face the difficulties of confronting what must be a common future of a people that has been ravaged by colonial rule and protracted war and will require all the good will and possibilities for unity that can be found.

But if truth and reconciliation seem appropriate for the crimes of low-level Timorese and Indonesians, the question of the prosecution of war crimes by high-ranking Indonesian officials is more complicated. The United States did press hard for the establishment of an inquiry by the United Nations Commission on Human Rights, rejecting the position of such countries as the Philippines and other ASEAN nations who argued for the need to respect and support Indonesia’s own national inquiry.
 As a practical matter, indictment of senior Indonesian military or civilian leaders for war crimes is unlikely, given the anticipated opposition of the Indonesian government and of leading Security Council members -- Beijing for fear that any such indictments might encourage international scrutiny of China's own human rights practices and Washington out of concern for the exposure of its complicity in arming and training the Indonesian security forces. And because the Human Rights Commission only called for the investigation of crimes committed since January 1999, past criminals -- like Suharto -- are not at risk.

Security Council resolution 1272 did not call for the establishment of an international criminal tribunal for Indonesia comparable to those for the former Yugoslavia and Rwanda; the Council expressed "its concern at reports indicating that systematic, widespread and flagrant violations of international humanitarian and human rights law have been committed in East Timor," stressed "that persons committing such violations bear individual responsibility," and called "on all parties to cooperate with investigations into these reports." This formulation, appearing in the non-operative section of the resolution, suggests that individual atrocities may be prosecuted, but holds little promise that high-level perpetrators -- let alone state perpetrators -- will be brought to justice.

Even if the prospect for the indictment of military and civilian leaders is remote, this does not tell us what people of good will should be demanding. And here the matter may look different from inside or outside East Timor.

To the East Timorese people emerging from their long nightmare, national reconstruction and reconciliation may seem the top priority. This will mean minimizing conflicts between East Timor and its most powerful and dangerous neighbor, Indonesia, opening the possibility that they can turn toward resolution of outstanding issues from the oil agreement to the withdrawal of all Indonesian forces in East Timor and an end to Indonesian support for the militias, to questions pertaining to the position of East Timor in Southeast Asian affairs. Calls for trials of prominent Indonesian officers would foster yet deeper anti-East Timor feelings in certain powerful streams of Indonesian politics. Yet it should be noted that Bishop Belo has called for the trial of General Wiranto, Indonesia's recent defense minister during this past year's violence, and now the coordinating minister for politics and security affairs in Wahid's new government.

Beyond criminal trials, there is the question of pressing financial compensation claims against Jakarta. Aceh was promised compensation by the Habibie administration for criminal acts committed by Indonesian military forces during the New Order period, and East Timorese leaders will have to decide whether they wish to press comparable claims. But Indonesia's financial situation is now much worse than it was even a year ago, so the prospect of significant compensation is much reduced. And the resentment in Indonesia that raising such claims may provoke could well poison whatever limited chances of a new start may exist.

The East Timorese people are also unlikely to deem it advantageous to their future prospects to demand the indictment of leaders of the major world powers, above all the United States, for their reprehensible backing of Indonesian terror. East Timor is too poor and too dependent on external good will to pursue such a political agenda. The harsh reality is that East Timor is likely to get more in aid by throwing itself on the mercy of the rich nations than by pressing reparations claims, however just.

But if this view is likely to prevail within East Timor, there may be other considerations for those outside. (See the article in this issue by Richard Falk.) International human rights organizations have long argued that it is essential to establish the precedent that crimes against humanity cannot be committed with impunity.
 The behavior of the TNI-controlled militia in East Timor was so blatantly horrific that there is a degree of expectation in world public opinion that the responsible Indonesian officers will be brought to account. Even if an international war crimes tribunal for Indonesia is not in the cards, the demand to bring to trial those guilty of crimes against humanity serves an important educational and political point. And going beyond the positions of most human rights groups and calling for the indictment of officials of the U.S. government which armed and trained the killers, of the Australian government which conspired to divide up stolen property (Timor Gap oil) with the killers, and of the Japanese government which bankrolled the killers -- this too might serve to illuminate some issues of responsibility, though the chances of any such indictments are unfortunately nil. Likewise, the call for reparations from those governments that backed Indonesia may be another way to make the point about responsibility, although again with no expectation that any reparations will be forthcoming.

Being able to make such political points, alas, is not a luxury that East Timorese leaders are likely to feel they can afford.

Language

A key question that will affect the success of a new government is language, and its connection to identity. There are at least three widely spoken languages in East Timor today -- Tetum, Indonesian, and, rather less broadly, Portuguese. Most  East Timorese are necessarily multilingual, and there are substantial cross-overs of vocabulary from one language to another. Benedict Anderson has pointed out that for Indonesian nationalists “at the turn of the century, the language of the colonizer, Dutch, was the language through which it became possible to communicate across the colony and to understand the real condition of the country. It was also the language of access to modernity and the world beyond the colony."

One important effect of a quarter century of Indonesian colonization of East Timor has been to create an Indonesian-speaking and reading young generation able to reach out to the Indonesian archipelago and beyond. Moreover, since Tetum only recently acquired a written language, and written Tetum was never effectively integrated into formal education, the written language for those within East Timor is effectively Bahasa Indonesian (though documents of the external resistance leadership were either in Portuguese or English). This firm foundation of widely spoken Indonesian will most likely be sustained in part simply by the consequences of proximity and convenience.

But Anderson points out that Tetum has also become a language of East Timorese nationalism: a nationalism deriving from membership in the Catholic Church. "[T]he decision of the Catholic hierarchy in East Timor to use Tetum, not Indonesian as the language of the Church," Anderson notes, "has had profoundly nationalizing effects. It has raised Tetum from being a local language or lingua franca in parts of East Timor to becoming, for the first time, the language of 'East Timorese' religion and identity."
 

After the Suharto government required that all Indonesians belong to one of a limited set of officially recognized religions, the size of the Catholic Church in East Timor swelled considerably. As a result, the nationalism of the Church’s use of Tetum was magnified still further.

Yet the situation linguistically is more complicated still. Portuguese, English and Indonesian have emerged as critical languages in the East Timorese diaspora. The economists João Mariano Saldanha and Helder da Costa estimate the number of Timorese abroad at 15-20,000 with the largest concentrations in Australia, Portugal, Macau and Mozambique, perhaps excluding those East Timorese in Indonesia from their calculation.
 Certainly for many younger people in the East Timorese community in Australia, English is close to being a first language. 

At this stage it is impossible to tell how many East Timorese living abroad will choose to return to East Timor. Yet it may well be that a large proportion of younger people who have been living in industrial countries have received a higher standard of formal education as well as job training and experience than the bulk of those who have remained at home. Together with the likelihood that such returnees would retain strong links with relatives in their former host countries and have access to financial remittances from abroad, these English- and Portuguese-speaking returnees may well have a stronger presence than their numbers would suggest. Furthermore, English will inevitably be bolstered by the long-term presence of a multi-national United Nations administration and peace-keeping force, whose dominant language will be English. Within days of a World Bank advisory team entering the country, senior CNRT leaders were criticizing what they saw as a presumption by the Bank and other multilateral agencies to make English the effective language of administration.

The CNRT Magna Carta states that Portuguese will be the official language of an independent East Timor, and invokes the country's "Judeo-Christian" identity. This points to the ambiguities of Portuguese for East Timor. Prior to 1975 education, however limited, combined the Portuguese language and the teachings of the Catholic Church. And after 1975, It was exactly the “Judeo-Christian heritage” of East Timor that was often invoked by resistance forces as the key to identity in the face of Indonesian attempts at forced assimilation. Thus, ironically, the relationship with Portugal -- the historic colonial power -- helped to create the East Timorese national identity that was so central to the modern anti-colonial struggle against Indonesia.

The offer by Portugal to subsidize the entire East Timorese government budget for at least two years, and possibly three, may contribute to a revival of Portuguese, formally or informally. But if Portuguese linguistic nationalism is as alive as that of any other nation, or rather, as of any other former imperial power, only time will tell whether the Portuguese state has the will and the resources to compete linguistically and in other ways with Indonesian, Tetum, and English as the language of an independent East Timor. Certainly, the attractions of English as a world language, are likely to be strongly felt in some quarters.

Gusmao’s powerful and wrenching speeches to crowds in Dili on his return to East Timor in October 1999 after seven years of prison and exile were in Tetum. Two decades of education in Indonesian language in East Timor, the "nationalization" of Tetum through the expanded and invigorated Church, and the development of a rich cultural life in other languages such as Indonesian and English have all changed the medium through which East Timorese identity is articulated. The language issue could become extremely difficult and divisive in education, administration, and general cultural policy.
 

If the language challenge looms large in East Timor, it should be noted that many other post-colonial nations, from India to Nigeria to Mexico, have confronted similarly painful language choices involving the language of the colonizer and multiple indigenous languages. One possible solution is to follow the example of those countries which have identified one language as the “language of the nation”, and certain others as “languages of government”.

Law and Oil

We have already indicated some problems in the area of law, especially in relation to possible tensions arising from the independence of judges. Let us briefly raise some fundamental questions about law. The first question is: "what law"? From the beginning of post-Indonesian administration, the clash of legal systems will be felt.
 Even if the most egregious cases of coerced legal settlements under Indonesian colonial law are set aside, will contracts and titles that were written freely under Indonesian law, where there was no coercion involved, be considered valid? Where Indonesian law and colonial Portuguese law differ significantly, which, if either approach, will be followed? If Indonesian law is to be followed as an interim step, then for how long where significant tensions between legal systems arise? These are issues of system and process.

Urgent questions arise that affect the livelihood of the people of East Timor. What should happen to the property owned by Indonesian political and military elites, such as the Suharto family?
 What is the status of property and other contracts dating from the Indonesian occupation period where some element of coercion is demonstrable, even if the coercion was not exercised by the present beneficiaries? One approach would be to restore the pre-invasion status quo. But in all but the simplest and most blatant cases of theft, this might produce a moral and practical quagmire, leaving, for example, farmers, uncertain of the rights to the land.

The most significant legal question facing the new state, and one with major economic implications, is also unfortunately among the most urgent: the rewriting of the Timor Gap Zone of Cooperation Treaty (TGT) (1989) between Indonesia and Australia to regulate exploitation of the major oil and gas reserves in the Timor Gap.
 The Timor Gap denotes the area of the unresolved sea-bed boundary between Australia and East Timor. This situation is a legacy of a failure by Australia and Portugal to reach agreement on the position of a sea-bed boundary prior to the Indonesian invasion of East Timor in 1975. The sea-bed boundary on either side of the Timor Gap was resolved by treaties between Indonesia and Australia in 1971 and 1972. Since the signing of the Timor Gap Treaty, exploratory activity has been intense, with the government of Australia's Northern Territory describing the area in 1997 as “Australia’s hottest play” and estimating “that at least 120 exploration wells will be drilled over the next five years" at a cost of approximately two thirds of a billion dollars.
 Despite an investment to mid-1999 of more than US$700 million, significant commercial returns have not yet been realized due to the long lead time required for appraisal drilling, evaluation of development options, engineering design, and project approval.
 However, the Bayu-Undan field alone, which has huge confirmed reserves of gas/condensate is, according to the Australian government, “considered a world class resource by international standards. It is expected to produce about 300 million barrels of liquid and three trillion cubic feet" of gas,
 yielding potential gross sales revenues of over US$11 billion over the life of the field.

The treaty, which took 12 years to negotiate, was the key motive behind Australia’s decision, alone in the world, to formally recognize Indonesia’s annexation of East Timor. Under the Treaty, the 61,000 sq. kilometer highly promising petroleum exploration area was divided into three areas. The largest – Area A – is an area of disputed sovereignty and also, to date, the only area in which petroleum reserves have been discovered. It is 35,000 sq. kilometers in size, and is jointly controlled by Indonesia and Australia. The southern boundary of Area A is the “median line”, which is the equidistant line between Australia’s and Indonesia’s overlapping 200 nautical mile Exclusive Economic Zones (EEZs). Area B is a 20,000 sq. kilometer Australian-controlled area which extends south of the “median line” to the limit of Indonesia’s 200 nautical mile EEZ claim. Area C is a small Indonesian-controlled area which essentially covers the southern wall of the Timor Trough. Its southern boundary is the northern boundary of Area A and it extends to the bottom of the Timor Trough, only 60 miles from the southern coast of East Timor.

Under the terms of the Timor Gap Treaty, the tax revenues from oil and gas flows in the jointly-controlled area (Area A), are shared 50-50 between Australia and Indonesia. Revenues from the two areas closest to each country are divided 90:10 in favor of the closer country. Moreover, the Treaty gives preference to the employment of Indonesians and Australians in Area A.

The complex structure of the three areas marks a trend in international law calling for “joint development” of economic maritime resources where agreement cannot be reached by the neighboring states. However, a more common practice in international law is to reach agreement on a common maritime boundary represented by the median-line between two nations’ Exclusive Economic Zones. In the negotiations over the TGT this was in fact the Indonesian position, and could be the position of an independent East Timor. 

Indonesia’s proposition was that there was a shared continental shelf and that accordingly a boundary line equidistant between the two coastlines (the median line) would be appropriate (i.e., to the southern boundary of Area A).

Indonesia’s case was based on recent developments in international maritime law – as codified in the United Nations Conference on the Law of the Sea III (UNCLOS III) – that gave preference to distance and equitable concepts rather than such customary geographical and geomorphological considerations as the deepest point of a trough. These now-superseded customary considerations formed the basis of the 1971-72 Australian-Indonesian seabed boundary agreement, which, with the benefit of hindsight, the Indonesian government now regards as too favorable to Australia. 

The Australian government, however,

argued that under international law, Australia and Indonesia’s seabed rights extended from their coastlines, throughout the natural prolongation of their continental shelves that ended in the deepest part of the Timor Trough (i.e., to the northern boundary of Area C).

Thus, the treaty represented a compromise between the two governments’ views, but recent international law clearly favors Jakarta's "median line" view, which would have put all the oil so far discovered within Indonesia's territorial waters. Indeed, in 1997 Indonesia and Australia signed a Treaty settling the water-column boundary (which determines fishing rights, among other things) coincident with the “median line”. Geoffrey McKee, an Australian oil and gas industry consultant with specialist knowledge of Timor Gap developments has argued that the median-line principle which was subsequently given weight by Australia in the 1997 treaty with Indonesia is significant for the new nation of East Timor since all the significant petroleum discoveries have been in the area north of the line and thus East Timor would be entitled to the entire tax revenues.

One possibility is for East Timor to seek such a permanent delimitation, and hence to achieve at last a settlement of the border dispute on which the Timor Gap Treaty rests. East Timor could argue in negotiations with Australia or even at the International Court of Justice that the boundary, and hence the structure of Timor Gap Treaty, ought to be adjusted in its favor in the interests of equity.

The potential benefits for East Timor, McKee argues, are enormous. Development of Undan-Bayu field at an investment cost of more than US$1.5 billion has been approved by the project’s joint venture partners, led by the U.S. company Phillips Petroleum.
 Such capital intensive projects are not approved unless the participants are confident that there will be a satisfactory return on investment. This project is based on a 25 year-life of the field with production beginning in 2003.

Of course, as McKee himself recognizes, it is another matter as to whether the CNRT leadership has the capacity to renegotiate the treaty in the face of expected Australian opposition and procrastination. The position of the Australian government is that it expects the new nation to completely accept the provisions of the TGT, simply replacing references to “Indonesia” with “East Timor” where appropriate. In the past, Gusmao and Ramos-Horta have stated that they will “honour the Timor Gap Treaty."
 McKee argues that what they really meant was that they would “honour the rights of the Timor Gap Contractors”: that is, place no impediment in the path of the investment by production companies, but leave open the right to negotiate with the Australian government as to the seabed boundary, and hence the disposition of tax-revenues.
 In November 1999, East Timorese leaders stated that maritime borders between East Timor and Australia would have to be renegotiated.
 There is, however, what McKee describes as the “uncertainty factor”: fundamental renegotiation of the Treaty withAustralia could take years, during which time not only might investors be scared off, but East Timor would get no hydro-carbon revenues at all, at a time when it will be desperate for funds. 

In any case, it is clear that there is an important issue at stake, and the new nation may have some bargaining power based on both the contradictions (not to say naked power grab) of the Australian case, and world sympathy for the new country. The Australian  signing of the TGT in 1989 was a case of blatant self-interest overriding not only common decency, but international law. There may not be sufficient international sympathy (nor sufficient embarrassment  by the Australian government over its past actions) to completely renegotiate the maritime border, but it may be possible for East Timor to seek some improvement in the division of the spoils from the jointly-controlled oil-rich Area A.

A last aspect of the oil issue with legal implications concerns the positions of Indonesian contractors under the existing Timor Gap Treaty, and would-be Portuguese contractors and their possible East Timorese partners. Indonesian business representatives have called on the Wahid administration to resist what it regards as effectively unilateral Australian renegotiation of the Treaty: “The Australians seem to be determined to dominate the Timor Gap oil field”.
 The fact that some existing Indonesian Timor Gap contractors may have secured their positions through close relations with the Suharto family
, and that these positions were in any case gained through Indonesian illegal occupation of East Timor, does not alter the issue at hand: a drive by the Australian government to take advantage of the present situation to the possible disadvantage of East Timor.

To the extent that East Timorese interests replace those of Indonesia under the Timor Gap Treaty, or some other arrangement, there is a question of how those interests will be dealt with in practice. There has been a suggestion that CNRT leaders agreed to include a Portuguese oil company, Petrogal, in oil exploration in East Timor, possibly in the Timor Gap.
 Presumably contractors from other countries, including Indonesia and Australia, will be seeking exploration licences from UNTAET, and subsequently, the government of East Timor. In principle, it would be in the interest of an independent East Timor to seek to balance a potentially dominating  Australian presence with contractors of different flags.

Yet oil brings both promise and threat. Clearly there is a good chance that substantial oil revenues will come to an independent East Timor in the next decade. Moreover, the employment provisions of the Timor Gap Treaty provide a path to skilled work for some East Timorese, with sufficient support for training. East Timorese companies, private or public, will potentially profit from association with foreign oil companies. And yet the promise of an oil boom, or even a mini-boom, brings its own dangers. Under Indonesian occupation, there were plenty of East Timorese who learned the arts of corruption at the corporate level. As we have noted, CNRT is united more by its stance towards the past than its policies on concrete future development. There is as yet no East Timorese state competent to protect the rights of East Timorese citizens in relation to oil. And oil has a phantastical quality to it, the apparent answer to a people’s prayers, which have all too often produced vast personal fortunes but very little real social change benefiting the majority.

Reconstruction and Economic Development

The most catastrophic aspect of Indonesian rule has been the incredible East Timorese death toll. Prior to the events of the last few months, the most widely-quoted figure for the number of East Timorese dead has been 200,000.This figure originated in a careful analysis of data available in 1980 from Portuguese, Catholic Church and Indonesian sources by the Australian researcher John Waddingham. The essence of Waddingham’s analysis, which stressed the great uncertainties inherent in the work, was that given Indonesian population figures of 523,000 East Timorese in June 1979 (after the flood of Timorese driven from the mountains by Indonesian army assaults had slowed to a trickle) and the known 1975 population, some 133,000-170,000 people were left unaccounted for. Factoring in East Timor’s population growth rate of 1.7%  per annum prior to 1975, the number missing by 1979 could be as high as 177,000-217,000. Waddingham went on: “Any future claims from Jakarta about East Timor’s population must be treated with caution, now that such figures have become, in international debate, an indicator of loss of life in the territory.”
 While Waddingham’s analysis was derided at the time by the Indonesian government and pro-Indonesian writers, there has been no serious analysis contradicting his findings. East Timorese in Australia have repeatedly claimed on the basis of anecdotal evidence that one-third of the population died in those years. There are no systematic data for East Timorese deaths for the period 1980-1999. 

The death toll from the violence following the August 30, 1999, referendum is still unknown. In early November, the InterFET commander announced that 80,000 people still remained unaccounted for. Many may be in the mountains, hiding in West Timor or elsewhere in Indonesia. “There is always speculation about a fourth fate for some of these people,” Major-General Cosgrove said.
 Few bodies have been found, but this by no means resolves the issue, for a few days later an InterFET officer, Lt.-Col. Nick Welch, stated that "Bodies were taken from here, taken to the sea about 30km, weighted and dumped in the sea." It was, he said, all part of a well‑planned and well‑managed plan to systematically destroy East Timor, one that could not have succeeded unless a disciplined force had supervised the destruction.
 Ominously, now that InterFET has spread out to much of East Timor's territory, it is less likely that large numbers of refugees will still be found hiding in the hills.

Needless to say, the question of the number still unaccounted for is in part dependent on estimates of the original number of East Timorese resident in East Timor. But because the voter-registration lists from August 1999 are estimated to have included almost every adult in East Timor, it is of the utmost urgency that InterFET or UNTAET use these lists to check off the names of those who have returned home in East Timor and those who remain in camps in West Timor, so as to figure out who is missing and determine their fate.

On top of the deaths, the East Timorese economy is in shambles and the survival of many will require enormous amounts of assistance. According to the UN assessment of the immediate post-ballot situation, almost 700,000 displaced East Timorese “are seriously affected and need full food rations for six months.”
 After noting that “up to 50% of the homes in Dili and the western part of East Timor have been damaged or destroyed”, the World Bank set out the starting point for reconstruction starkly:

Even before the recent destruction and displacement, East Timor was one of the poorest areas in East Asia. Indonesian Government figures indicate a per capita GDP of under US$395 in 1997. Approximately 50% of households are clustered around the poverty line. Key social indicators were at extremely low levels, with life expectancy estimated at 56 years, only 41% of the population literate, primary school enrollment at 70% and secondary school enrollment at 39%. Provision of social and economic infrastructure was also low before the crisis, with only 29% of households having access to potable water, and only 22% with electricity. Only 49% of villages were accessible by paved road before the crisis.

Gusmao's first priority after leaving Indonesia was a tour of world financial capitals to ensure that the belated but strong expressions of diplomatic concern from wealthy nations and international organizations would be translated into firm commitments to provide substantial economic aid and technical assistance for the new country. Gusmao and Ramos-Horta appear to have secured far larger aid commitments than seemed conceivable a year earlier.

The dramatic effects of the final weeks of Indonesian destructiveness before leaving the colony, however, added yet another terrible burden at the end of a long war of resistance. Centuries of Portuguese colonial underdevelopment and extraction were followed by 24 years of Indonesian destruction and further siphoning off of East Timor’s resources. However, as Saldanha and da Costa show in the major study of East Timorese economic foundations and needs, both the final years of Portuguese rule (1960-75), which they style “the ethical economy”, and the years of “uncertain development” under Indonesian rule (1980-95) had significant developmental impact whose legacy continues.
 They date the foundations of a modern economy to the last fifteen years of Portuguese control, noting the creation of infrastructure, trade, and financial institutions as well as the promotion of agriculture and tourism, through an injection of state resources. To be sure, many of these fragile gains were destroyed in the initial years of Indonesian onslaught, both in the first months, and then notably in the great famine of 1977-80 which followed a new Indonesian strategy of warfare supported by US counter-insurgency aircraft and other military aid. In addition to the lives lost, livestock was devastated, and the agrarian economy destroyed as the Indonesian military cleared the population from the mountains to lowland concentration camps. Over the next decade and a half, however, substantial Indonesian funds were invested in infrastructure, particularly roads, but also in education, health, and agriculture. Indeed, these developmental efforts produced a flow of migrants from Indonesia who secured the most lucrative jobs in both the private and state sector, contributing to widening income inequality. Very substantial amounts of the more than $US 110 million annual budget for East Timor either went directly as wages to the bloated Indonesian bureaucracy, or disappeared through channels of corruption large and small. 

Saldanha and da Costa do not shrink from highlighting the daunting economic prospects facing the people of East Timor.
 They particularly emphasize the combination of economic backwardness, excessive dependency on external financing, and the bloated character of the state sector as posing formidable problems for development in the 21st century.

Nevertheless, Saldanha and da Costa offer cautiously optimistic prognoses for East Timor’s economic prospects. They point particularly to East Timor’s resource endowment, oil being the most important, followed by coffee (the traditional dominant export), coconuts and other agricultural products, as well as the potential for tourism. They also look to foreign remittances as potential sources of income and foreign exchange capable in the short run of overcoming dependency and producing a viable economy, while recognizing that the diaspora community is hardly wealthy or large.

Constâncio Pinto, the CNRT representative to the United Nations in an October 22,1999, interview
 stressed the importance of Portugal to East Timor’s future. Pinto stated that the East Timor currency will be the escudo, a decision, he explained, that was heavily shaped by Portugal’s agreement (as mentioned above) to fund East Timor's budget during the transition period, and one reinforced by the fact that the Portuguese currency is far stronger than the Indonesian currency previously in use. The escudo will also give East Timor access to Western Europe, a useful counterweight to the likely overwhelming U.S. and Japanese economic influence.

Like all poor countries, East Timor will find itself receiving economic advice from the world's financial institutions. Some of this advice will no doubt be valuable, but some will certainly be directed to getting East Timor to adopt the neo-liberal model that places the interests of multinational investors above those of one's own people. Already, Xanana Gusmao has accused the World Bank of at times trying to impose its own views.
  In the face of their severe socio-economic problems, CNRT leaders will need great vigilance and vision to resist the neo-liberal pressures from diverse quarters.

Such issues have emerged quickly. The World Bank preliminary survey team made the sensible point that the new state could not afford to replace the very large numbers of Indonesian civil servants. After ten days in the territory, it proposed a primary emphasis on agricultural recovery, particularly through coffee exports.

We have an opportunity here to restore the agricultural cycle back to its normal situation if it’s acted upon quickly. If the programs for the distribution of seeds and tools do not get underway quickly, then you would be in a situation of aid dependency for a longer period.

One wonders if the whirlwind tour allowed the Bank team time to observe the extremely widespread loss of a key means of production in Timor’s shattered agricultural economy: buffalo for ploughing and hauling, a fact long recognized by both CNRT and independent aid groups. Increasing productivity and the urgent distribution of seeds and tools are desirable enough goals, but the tone of these brief reports suggest the high risk that the Bank will repeat its less than successful “one size fits all” policy mix. The paths to social development and increases in productivity discovered in the early days of Fretilin seem to have had slight impact in such circles. There is a sense of superiority among some UN officials as well: “East Timor has ‘no leadership class’," one UN official lamented, adding: "How are we in the UN going to find 500 competent people who can come and run the country?” Presumably the competences and skills required for 24 years of resistance and survival and the construction of social movements are not among the job descriptions. 

In the aftermath of the destructive decolonization of East Timor, the CNRT will have to develop both appropriate policies and administrative structures to address the tremendous economic challenges it faces. One important issue will be whether or not the CNRT will attempt to build on the initiatives in village-level agricultural cooperatives undertaken by Fretilin in the first year of its brief existence.
 The importance of this history lies not so much in the question of cooperatives as such as the manner in which village-level economic and social transformation is approached. Given the disastrous consequences of recent decades of war and dislocation, and the range of development advice that CNRT and UNTAET can be expected to receive from the IMF, the World Bank, and other donors and prospective investors, a critical question will be the extent to which economic approaches will be rooted in the indigenous social structures and based on forging close bonds with rural producers which served Fretilin and the CNRT so well in the long years of resistance.

While real practical problems and the sheer difficulty of UNTAET’s task are obvious, the capacity of UN agencies to recognize the achievements and capacities of differing sectors and levels of East Timorese society will be central to its success.

Conclusion

This review has alluded only to some of the most pressing questions facing East Timor, leaving much untouched. If the problems are daunting, there are perhaps also reasons for hope. One of the most encouraging aspects of the last phase of the Indonesian period in East Timor's history was the impressive work that was commenced by East Timorese intellectuals and political activists, including those in Indonesia and in the wider diaspora. Intellectuals and activists working under excruciatingly difficult conditions inside East Timor itself have also displayed a keen sense of sophistication and commitment to justice and social development. With the coming of independence, these, together with the efforts of the United Nations and foreign NGOs promise to provide a critical resource for the new country. As we have stressed already, the brief interregnum of Fretilin administration prior to invasion in 1975 showed the potential for popular social and economic development centered in the mountain villages and towns of East Timor. Resistance over two decades, sustaining military, political and cultural opposition in the face of overwhelming force --these victories could only have grown from the essentially political skills of a people determined to survive. 

Politics is always a matter of inventing the future on the run. There is no perfect plan. But the most extraordinary resource of this small and beautiful country is the remarkable courage, resilience and hope of its people.
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