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ABSTRACT

This paper discusses the legal arrangements necessary to terminate the Korean War and to replace
the current Armistice Agreement with a lasting peace. To that end, it discusses the numerous legal
issues arising out of: (1) the tension between the war as, on the one hand, a civil war between the
two Koreas and, on the other, an international war involving the armed forces of some 20 countries;
(2) the unprecedented use of the United Nations' name and flag by one side to the conflict; and (3)
China's insistence that the Chinese armed forces participating in the hostilities were only
"volunteers." The paper concludes that: (1) each of the governments contributing forces to the U.N.
side was a belligerent in the war and is now technically a party to the Armistice; (2) although the
Security Council and the General Assembly at various times endorsed one side to the conflict, the
United Nations itself was not a belligerent and is not a party to the Armistice Agreement; and (3) the
PRC, despite its disavowals, was a belligerent and is now a party to the Armistice. The paper
recommends that the Armistice be supplanted by an agreement among the two Koreas, the United
States, and China, accompanied by a resolution of the U.N. Security Council endorsing the
agreements, pursuant to Chapter VII of the U.N. Charter, as necessary to the restoration and
maintenance of international peace and security in Northeast Asia.

INTRODUCTION

The Korean War conjures up flickering black-and-white images of a conflict that seemingly ended
long ago. The Armistice Agreement] that terminated the fighting in Korea has a similarly distant
quality, speaking of parties and institutions that have long since faded from most memories and, in
fact, now maintain little more than a nominal existence - the "United Nations Command," the
"Chinese People's Volunteers," the "Neutral Nations Supervisory Commission." Yet, nearly half a
century after the fighting ceased, the demilitarized zone between the two Koreas remains the most
heavily fortified border in the world, and the Armistice, despite its archaic terms and terminology,
remains the only agreement preventing the re-eruption of armed hostilities.
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In recent years there have been recurrent efforts to replace the Armistice Agreement with a
permanent peace.2 To supersede the Armistice a new agreement must achieve two purposes: it must
legally terminate the armed conflict in Korea; and it must ensure that its terms are fully binding on
all parties necessary to an ongoing peace. For these purposes, it is necessary to determine the
current status of the Korean War and the ensuing Armistice, and to identify both the parties to the
conflict and the parties who now have the authority to replace the Armistice with more permanent
arrangements. These are the topics of this Paper.

The issues are more complex than may appear at first glance. From a legal perspective the Korean
War and the Armistice Agreement are anomalous in several respects: (1) there was from the outset a
fundamental tension between the character of the war as, on the one hand, a civil war between the
two Koreas and, on the other, an international armed conflict between the armed forces of some
twenty different countries; (2) for the first time the armed forces on one side of an international
armed conflict fought under the flag of the United Nations; and (3) one of the principal belligerents,
China, insisted that it was not, in fact, a belligerent and that Chinese armed forces engaged in the
conflict were only "volunteers." The passage of many years and inconsistent positions taken by all of
the interested parties as it has suited their purposes have compounded the legal uncertainties
resulting from these anomalies.

I. LEGAL INTERPRETATIONS OF THE KOREAN WAR
A. UNITED NATIONS RESPONSES TO NORTH KOREA'S INVASION OF SOUTH KOREA3

On June 25, 1950, North Korea invaded South Korea. On the same day, the Security Council: (1)
determined that the invasion constituted a "breach of the peace"; (2) called for the "immediate
cessation of hostilities"; (3) called for North Korea to withdraw; and (4) called upon all Members to
"render every assistance to the United Nations in the execution of this resolution and to refrain from
giving assistance to the North Korean authorities."4

On June 27, President Truman announced that he was sending U.S. armed forces to assist the forces
of the Republic of Korea ("ROK") in repelling the invasion.5 A few hours later, the Security Council
adopted a second resolution confirming that the invasion constituted a breach of the peace and
"recommending that the Members of the United Nations furnish such assistance to the Republic of
Korea as may be necessary to repel the armed attack and to restore international peace and security
in the area."6 And on July 7, 1950, the Council adopted its Resolution 84(V), "recommending" that
Members provide military forces and assistance "to a unified command under the United States,"
requesting the United States to designate the commander of such forces," and authorizing "the
unified command at its discretion to use the United Nations flag in the course of operations against
North Korean forces concurrently with the flags of the various nations participating."

Resolutions 82, 83, and 84 were adopted in the absence of the Soviet Union.7 In August 1950, the
Soviet Union returned to the Security Council and vetoed all further resolutions concerning the
Korean conflict. The Security Council was thereafter immobilized, and all further U.N. actions took
place in the General Assembly. That body adopted, on November 3, 1950, the so-called "Uniting for
Peace" Resolution, which asserted that, when the Security Council is unable to take action with
respect to a breach of the peace, the General Assembly has the authority to do s0.8 When Chinese
forces later crossed the Yalu and attacked U.N. forces, the General Assembly found that "the Central
People's Government of the People's Republic of China, by giving direct aid and assistance to those
who were already committing aggression in Korea and by engaging in hostilities against United
Nations forces there, has itself engaged in aggression in Korea."9 The General Assembly called upon
the PRC to withdraw its forces from Korea and called upon "all states and authorities to continue to
lend every assistance to the U.N. action in Korea." On May 18, 1951, the General Assembly




recommended that every state embargo the shipment of arms, ammunition, or implements of war to
the PRC or the Democratic People's Republic of Korea ("DPRK").10 A large majority of U.N.
Members and several non-Members immediately imposed the recommended restrictions.11

B. THE LEGAL CHARACTER OF THE KOREAN WAR

Customary international law long provided a framework for determining the existence of "war," the
parties to that war, and the rights and duties of those parties and non-belligerent neutrals. Based on
the participants' own statements, one could conclude that the hostilities in Korea did not constitute a
"war" in this sense of customary international law.12

The Korean War was the first major armed conflict after the founding of the United Nations and
immediately called into question the applicability and effectiveness of the peacekeeping provisions
of the U.N. Charter,13 which had superseded in large part the customary international law of war
(jus ad bellum).14 The governments contributing to the United Nations Command ("UNC") expressly
invoked the new Charter Law, characterizing their participation in the armed conflict as a "collective
action" resisting an "aggression" identified as such by the Security Council.15 By cloaking their
operations in the mantle of the United Nations, these governments were able, among other
advantages,16 to claim that theirs was a "just war" and, as a consequence, that non-belligerent
states were not free to assume the traditional rights and duties of neutrals but were, rather,
obligated to "tilt" in favor of the U.N. side.17

For their part, the DPRK, the PRC, and their supporters preferred to characterize the conflict as an
internal Korean one. In such a "civil war," they argued, no foreign forces could properly intervene,
and the United Nations had no proper role.18 This position was one of the reasons that the PRC
chose to cloak its intervention in the guise of "volunteers."

Neither side's legal position, however, stood up to scrutiny. The recommendatory, rather than
mandatory character of the Security Council resolutions authorizing a "unified command," adoption
of these resolutions in the fortuitous absence of a Permanent Member (the Soviet Union) that was
known to oppose them, failure of the UNC structure to follow the procedures specified in Chapter
VII of the Charter for United Nations "enforcement actions," and lack of any explicit Charter basis
for the General Assembly's Uniting for Peace resolutions caused most observers to conclude that the
action in Korea was not an action "of the United Nations" but, at most, an action "sanctioned by the
United Nations," or "under the auspices of the United Nations."19 By the same token, the contention
of the Communist side to the Korean hostilities that this was a "civil" conflict in which the U.N. side
was impermissibly intervening was untenable, at least after the PRC's intervention.20

Despite their carefully formulated legal positions, moreover, all of the belligerents were compelled
in practice to rely on the customary law of war as the hostilities progressed. The UNC, the DPRK,
and the PRC forces all specifically stated that they would abide by the law of war (jus in bello) in the
conflict, and all at one time or another demanded that their antagonists also abide by that law.21 In
applying the embargo recommended by General Assembly Resolution 500(V), the U.N. forces
scrupulously applied the traditional legal distinctions between belligerents and neutrals.22 And
because the USSR and the PRC were ostensibly neutrals, it was the policy of the U.N. forces -
although apparently observed as often in the breach as in the rule - to avoid hostile actions with
respect to Soviet and Chinese territory.23

C. THE PARTIES TO THE KOREAN WAR

1. The United Nations Side




Security Council Resolution 84(V) of July 7, 1950, authorized a "unified command under the United
States." The United States interpreted this authorization as constituting the United States itself, in
its sovereign capacity, as the "Unified Command."24 Fifteen nations other than the United States
contributed forces to serve under the Unified Command.25 The United States then created, as an
entity theoretically separate from and subordinate to the Unified Command, the "United Nations
Command," which it described as an "international field force" conducting the actual hostilities.26
The military contingents from other participants were placed directly under the UNC,27 and the
ROK placed its troops under the operational command of the UNC.28

Throughout the conflict, the United States and its allies emphasized the U.N. character of their
actions. Secretary of State Acheson described the Korean operations as being "under the aegis of
the United Nations and ... not a question of the whole series of nations acting independently to the
same result."29 The U.N. Commander generally characterized his forces as "United Nations forces,"
and various of the contributing states made clear that their offers of assistance were to the United
Nations.30 One leading legal commentator has concluded that: "There can be no doubt that, in
practice, the overwhelming majority of states involved in the Korean action were fully prepared to
regard it as a United Nations action involving United Nations Forces."31

Many actions of the United Nations can also be cited to support the view that the United Nations
itself regarded the forces under the UNC as "United Nations forces." At least three General
Assembly resolutions (Nos. 376(V), 483(V), and 498(V)) referred to them as such. And Security
Council Resolution 84(V) specifically authorized the "unified command" to fly the U.N. flag.

Based on such evidence, one could argue that the United Nations itself was a belligerent in the
Korean War.32 In practice, however, the United Nations exercised no control over the combat forces
in Korea.33 The United States made all important combat decisions, either alone or in consultation
with the other military participants on the U.N. side.34 The "Unified Command," i.e., the U.S.
Government, sent reports to the United Nations only after the fact.35

Based in large part on this lack of operational U.N. control over any aspect of the hostilities, most
observers, including the leading U.S. Government expert on the law of war at the time, have
concluded that the forces under the UNC, "although endowed with the name and flag of the United
Nations troops, cannot in strict law be said to comprise United Nations troops, ... [and] the acts of
the Unified Command and the United Nations Command are not the acts of the United Nations
itself."36 These observers prefer to treat the forces under the UNC as sui generis: neither U.N.
forces strictly speaking nor autonomous national contingents but a unique combination of the two.
Still other commentators, because of the infirmities of U.N. authorization for the U.N. forces, and
because those forces were autonomous from the United Nations itself, go one step further and treat
those forces as an alliance of national armies pure and simple, operating pursuant to the collective
right of self- defense recognized by Article 51 of the Charter and customary international law.37

2. The Role of South Korea

The insistence of the U.N. participants on fighting under at least the auspices of the United Nations
also called into question the position of the ROK. The obvious victim of the aggression that started
the war and the bearer of the brunt of the casualties on the U.N. side,38 the ROK had been
recognized by the U.N. General Assembly prior to the war as the legitimate government in the part
of Korea that it controlled.39 Nevertheless, because ROK armed forces were placed directly under
the UNC, effectively placing U.S. officers in command of South Korean troops, the political position
of the ROK in the conflict was obscured. This was compounded when the Armistice Agreement was
signed for all participants on the U. N. side by the U.N. Commander, i.e., a U.S. general, and the
ROK, in contrast to the DPRK, did not itself sign the Armistice.




3. The Communist Parties to the Korean War

The status of the Communist forces was subject to other uncertainties. The DPRK was not
recognized as a de jure government of an independent state. In order that it could be regarded as a
responsible party for applying the laws of war and as a potential party to the Armistice, it was
necessary that the DPRK be accorded some form of legal status or "personality." The U.N. side
therefore implicitly recognized the DPRK as a "belligerent" (a sort of de facto recognition for
purposes of the law of war), although the articulations of even this position were somewhat
ambiguous.40

More problematic was the PRC's characterization of its millions of troops as "volunteers." The PRC
so characterized its participation in the conflict for several reasons: to preserve the Communist
characterization of the war as a "civil war"; to preserve its position that the PRC did not intervene in
the internal affairs of other states; and, most importantly, to ensure that its participation in armed
hostilities was confined to Korea.

The General Assembly specifically rejected the PRC's characterization of its role when it found in
Resolution 498(V) that the PRC was itself an "aggressor" in Korea.41 The PRC, too, repeatedly
contradicted its own position, for example when it appeared at the United Nations to defend Chinese
intervention on the grounds of self-defense,42 or when it made demands by diplomatic note that
third parties observe neutral duties.43 For present purposes, the important consideration is that
China's solicitude for its ostensible neutrality and the unwillingness of the other belligerents to
confront China on the issue led to the Commander of the "Chinese People's Volunteers" signing the
Armistice.

II. THE ARMISTICE AGREEMENT
A. THE ARMISTICE AGREEMENT AND THE GENEVA CONFERENCE

On July 27, 1953, the Armistice Agreement was signed by General Mark W. Clark, Commander-i-
-Chief of the UNC, Marshall Kim Il Sung, Supreme Commander, Korean People's Army, and Peng
Teh-Huai, Commander of the Chinese People's Volunteers. The Preamble states that the objective of
the Armistice is to "ensure a complete cessation of hostilities and of all acts of armed force in Korea
until a final peace settlement is achieved...." It further states that the "conditions and terms [of the
Armistice] are intended to be purely military in character and to pertain solely to the belligerents in
Korea." Paragraph 60 of the Agreement provided that "the military commanders of both sides hereby
recommend to the governments of the countries concerned on both sides that ... a political
conference of a higher level of both sides be held...." Paragraph 62 provided that the Armistice "shall
remain in effect until expressly superseded . . . by provision in an appropriate agreement for a
peaceful settlement at a political level between both sides."44

On August 28, 1953, the General Assembly passed a resolution "noting with approval the armistice
agreement."45 The General Assembly "welcomed" the holding of a peace conference as
contemplated by Paragraph 60 of the Armistice Agreement and recommended that:

"The side contributing armed forces under the Unified Command in Korea shall have as participants
in the conference those among the Member States contributing armed forces pursuant to the call of
the United Nations which desire to be represented, together with the Republic of Korea. The
participating governments shall act independently at the conference with full freedom of action and
shall be bound only by decisions or agreements to which they adhere..."

Resolution 711(VII) further recommended that the Soviet Union "participate in the Korean political




conference provided the other side desires it."

Initial attempts at Panmunjom to arrange a political conference were unsuccessful.46 In February
1954, the foreign ministers of the United States, the United Kingdom, France, and the Soviet Union
agreed that a conference would be held at Geneva in April to discuss a peaceful settlement of the
Korean question. They proposed that the participants be themselves, the two Korean governments,
the PRC, and "the other countries the armed forces of which participated in the hostilities in
Korea...."47

The Geneva discussions on Korea lasted from April 26 until June 15, 1954.48 All of the states that
had contributed armed forces to the UNC except South Africa participated.49 The talks soon
foundered on basic issues, however, and were not resumed.50

B. THE NATURE AND SCOPE OF THE KOREAN ARMISTICE AGREEMENT

The Korean Armistice Agreement, both in form and content, closely follows the pattern of a general
armistice agreement under customary international law. It is between military commanders, and its
principal intention is to cease all hostilities between the belligerents.51 The most significant feature
of a general armistice agreement under customary international law is that it does not terminate the
state of war.52 Most authorities have concluded that this general rule applies to the Korean
Armistice Agreement, which expressly contemplates that it will continue until superseded by an
appropriate political agreement, and that the Korean War therefore still continues as a legal
matter.53 The persistent state of belligerence at the border and the recurrence of numerous minor
armed hostilities there strongly reinforce this view.

It should be noted that this view of the Armistice is not universally held. A number of scholars have
questioned whether belligerent rights can continue after the conclusion of an armistice in light of
the U.N. Charter's prohibition on the use of force in international relations.54 Several have therefore
suggested that the passage of a sufficient amount of time may turn a general armistice into a de
facto peace treaty and have specifically applied this theory to the Korean Armistice.55 This view is
more plausible with respect to the belligerents on the U.N. side who have long ceased to have any
active role in the hostilities or the Armistice; it does not fit well the governments - the DPRK, the
ROK, and the United States - that have continued to maintain for more than four decades heavily
armed military units confronting one another across the DMZ. The Security Council has, in any
event, recently indicated56 that it considers the Armistice as still in force, and this should dispel any
doubt on the matter.

C. THE PARTIES TO THE KOREAN ARMISTICE AGREEMENT

The Korean Armistice Agreement is signed by military commanders and is stated to be "purely
military in character" (Preamble). Nevertheless, international law has consistently regarded general
armistices as of such political significance that they can only be concluded on behalf of the
sovereignty of the state.57 As a consequence, although almost invariably signed by military
commanders, as in the Korean case, general armistices are universally recognized as binding
states.58 Which states are bound is less clear. The Armistice is studiously ambiguous in this regard,
referring to "the governments of the countries concerned" (para. 60), a "political conference of both
sides" (id.), and a "peaceful settlement at a political level between both sides" (para. 62).

The relationship of the DPRK to the Korean Armistice Agreement conforms to the traditional rules of
international law most clearly. Although signed by Kim Il Sung in his capacity as military
commander, the Agreement clearly binds the DPRK as such.59




The statuses of the "United Nations Command" and the "Chinese People's Volunteers" are more
problematic. By all objective criteria, the PRC itself was a belligerent in the hostilities. This
belligerent status, the rule of customary international law that the parties to general armistices are
states and not military authorities, and the PRC's participation in the 1954 Geneva Conference argue
persuasively for considering the PRC itself as a party to the Korean Armistice Agreement. The PRC,
moreover, implicitly conceded the point in a series of diplomatic notes invoking rights under the
Armistice, which were sent by the Ministry of Foreign Affairs through the British Embassy in Beijing
to "the Governments of the other countries on the United Nations Command side."60 Nevertheless,
China's insistence during the hostilities that it was not a belligerent, and the acquiescence of most of
the U.N. side, at one time or another, in that position, gives rise to some ambiguity on this issue.

Throughout the hostilities, the United States and other participants in the UNC maintained that it
was the United Nations itself that was engaged in the hostilities. This and the fact that the Armistice
Agreement is signed by the "Commander-in- Chief, United Nations Command" have sometimes
caused observers to conclude that the United Nations is a party to the Agreement.61 Conversely, the
DPRK has long argued that the U.N. Commander was a U.S. general, that it was, therefore, the
United States alone that adhered to the Agreement, and that none of the other participants in the
UNC, including the ROK, can properly participate in negotiations to supersede the Armistice
Agreement.62

The evidence, however, supports neither position. Paragraph 60 of the Armistice specifically
suggests that "the governments of the countries concerned on both sides" hold a "political
conference of a higher level of both sides ... to settle through negotiation the questions of the
withdrawal of all foreign forces from Korea, the peaceful settlement of the Korean question, etc." It
thus clearly contemplates that the governments of individual participants, rather than the United
Nations, are the real parties in interest here.

The United Nations agreed. General Assembly Resolution 711(VII) of August 28, 1953,
recommended that the United Nations side in Korea be represented at a Peace Conference by "the
Member states contributing armed forces pursuant to the call of the United Nations ..., together
with the Republic of Korea." The General Assembly declined to give any direction to those
governments, recommending further that "the participating governments shall act independently at
the conference with full freedom of action and should be bound only by decisions or agreements to
which they adhere." In accordance with this directive, 16 of the 17 U.N. belligerents, including the
ROK, participated in the Geneva Conference as independent governments, with no direction or
guidance from the United Nations.63

The clear implication of these events is that the UNC signed the Korean Armistice Agreement as the
military representative of all of the governments whose forces actually participated in the hostilities,
including the 17 participants in the UNC. The United Nations itself is not a party to the
Agreement.64 This interpretation of who the "real parties" on the U.N. side are was also implicitly
accepted by the DPRK, the PRC, and the Soviet Union by their participation in the Geneva
Conference.

III. EVENTS SUBSEQUENT TO THE GENEVA CONFERENCE

As it became clear that permanent peace arrangements were not likely to supersede the Armistice
Agreement soon, the United States began disassociating its forces in Korea from the UNC and, after
1954, justified their continued presence in Korea under the U.S./ROK Mutual Defense Treaty.65
Other governments participating in the UNC withdrew most or all of their forces in the mid-1950's.
By 1975, there were altogether only 300 troops under the UNC.66 In June of that year, the United
States informed the Security Council that it was ready to terminate the UNC on January 1, 1976. The
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United States proposed that military officers of the United States and the ROK be designated as
successors-in-command to the UNC in accordance with Paragraph 17 of the Armistice Agreement.67
This proposal strongly implied that the United States considered itself and the ROK as the only
continued real parties in interest to the Armistice. In response to the U.S. proposal and to opposition
to that proposal by supporters of the DPRK,68 the U.N. General Assembly adopted two inconclusive,
and in many respects inconsistent, resolutions generally endorsing the desirability of replacing the
Armistice Agreement with a peace treaty and of dissolving the UNC.69

In 1991, the United Nations admitted both the ROK and the DPRK as Members. The admission of the
DPRK was seemingly inconsistent with the argument that the United Nations itself is a party to the
Armistice since, as a party to the Armistice, the United Nations would technically still be a
belligerent in armed hostilities with the DPRK that were only suspended by the Armistice. It would,
to say the least, be anomalous for the United Nations to admit as a Member a government
technically at war with the organization itself.70

In October 1996, the Security Council made its most definitive statement on the status of the
Armistice since its original resolutions in the early 1950's. In response to complaints by both Koreas
concerning an incident in which a North Korean submarine foundered on the South Korean coast,
the President of the Council made a Statement on behalf of the Council,71 which "urge[d] that the
Korean Armistice Agreement should be fully observed" and "stress[ed] that the Armistice Agreement
shall remain in force until it is replaced by a new peace mechanism." The Statement was approved
by all Members of the Council, including the United States and China, i.e., two of the principal
belligerents whose generals signed the Armistice. This Statement should, therefore, effectively
refute any suggestion that the Armistice is no longer in full force and effect.

In the meantime, the most directly interested parties have taken a number of actions bearing
directly on ways to supersede the Armistice. In February 1992, the two Koreas entered into an
"Agreement on Reconciliation, Nonaggression and Exchanges and Cooperation between the North
and South," in which they agreed, inter alia, to "endeavor together to transform the present state of
armistice into a solid state of peace between the South and the North and [that they would] abide by
the present Military Armistice Agreement until such a state of peace has been realized." This
undertaking was reaffirmed in a Protocol entered into in September 1992.72

Less than two years later, however, the DPRK repudiated its commitments to the ROK and reverted
to its position that the Armistice should be replaced by a peace treaty between the DPRK and the
United States alone.73 The DPRK also, in violation of the Armistice Agreement, withdrew its
delegates from the Military Armistice Commission74 and reportedly pressured Poland to withdraw
from the Neutral Nations Supervisory Commission, leaving those two institutional remnants of the
Armistice Agreement all but defunct.75

In April 1996, the United States and the ROK proposed four party talks to replace the Armistice, to
include the United States, the ROK, the DPRK, and the PRC.76 The DPRK and the PRC both
indicated that they would consider the proposal, though neither had taken a definitive position as of
October 1996.77 Moreover, although the ROK has sponsored the four party talk proposal, it is
unclear whether the ROK would not, in fact, prefer to resolve the principal issues on an inter-Korean
basis.78

IV. SOLUTIONS

Against this background of shifting and often ambiguous legal positions, what steps can or should be
taken to replace the Armistice Agreement with a new agreement that will end the Korean War once
and for all? There are essentially two issues here: What form should any new agreement take? And




who should the parties to that agreement be?
A. FORM VERSUS SUBSTANCE

The classic approach of customary international law to the termination of a war was (1) an armistice
signed by military commanders that ended the fighting, followed by (2) a peace treaty among the
belligerent states. The Napoleonic Wars and World War I are perhaps the best examples. There is no
reason why that should not be the case with Korea. Many of the interested parties have specifically
spoken in terms of a "peace treaty."

Form should not, however, dictate policy. There is no compelling reason why the Korean Armistice
could not be superseded by an agreement or agreements not expressly entitled "treaty." The
Armistice itself (para. 62) speaks only of "an appropriate agreement for a peaceful settlement at a
political level between both sides." And the recent Statement of the President of the Security
Council,79 speaks of a "peace mechanism." Under international law, moreover, any agreement
between states, however denominated, constitutes a "treaty" in the sense of an agreement legally
binding the parties to its terms.80

Nor need the necessary actions be limited to agreements between states. The Security Council is
empowered to determine, inter alia, "the existence of any threat to the peace" and to "make
recommendations, or decide what measures shall be taken ... to maintain or restore international
peace and security...." (Charter, art. 39.) Further, the "Security Council may decide what measures
not involving the use of armed force are to be employed to give effect to its decisions, and it may call
upon the Members of the United Nations to apply such measures." (Id., art. 41). All UN Members are
bound to "accept and carry out the decisions of the Security Council...." (Id., art. 25). Action by the
Security Council in support of any political resolution of the Armistice by the interested governments
would be especially appropriate in light of the Council's (admittedly disputed) role in the Korean War
itself. Because the Council's decisions in this regard could be drafted so as to be binding on all U.N.
Members, a Council resolution could effectively resolve any doubt as to whether one of the
belligerent parties was bound by the resolution even if that party did not sign the operative
agreements.81

B. PARTIES TO A NEW AGREEMENT

The armed forces of some twenty different governments fought in Korea. Since the U.N. Commander
signed on behalf of all governments participating on the U.N. side, nineteen of these governments
should properly be viewed as being parties to the Armistice. The twentieth, the Soviet Union, was
effectively a belligerent, though not recognized as such, and it was expressly invited by the United
Nations and by the governments constituting the U.N. side to the negotiations to participate in
Geneva at initial efforts to conclude a peace treaty. All twenty states, therefore, with Russia
presumably succeeding to the Soviet position, could legitimately sign a new agreement. In practice,
however, the participation of some of these governments is now much more important than that of
others.

1. The Two Koreas

It should be self-evident that each of the Koreas must be a party to any new agreement. It is simply

inconceivable that any lasting peace on the Korean Peninsula can be made without the participation
of the parties most directly interested, and the admission of both Koreas to the United Nations now

gives them a legal status and de facto sovereign "equality" or "legitimacy."

DPRK contentions that only it and the United States are parties to the Armistice Agreement are
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polemical and legally without foundation. The ROK was one of the belligerents represented by the
U.N. Commander when he signed the Agreement. Any doubt in this regard is dispelled by the ROK's
participation in the Geneva Conference at the recommendation of the U.N. General Assembly and
with the acquiesce of the DPRK and the PRC, and the DPRK's own 1992 agreements with the ROK.

2. The United States

Theoretically, it would be possible for the United States to stand aside and endorse an agreement
between the two Koreas. Any uncertainties as to whether the United States were bound by the
resulting arrangements could be resolved by a combination of unilateral U.S. undertakings82 and a
Security Council resolution binding on the United States and adopted with its support.

As a practical matter, however, it seems highly probable that all interested governments would wish
the United States to be a direct party to any new agreement by virtue of its important military and
political position in Northeast Asia. A direct U.S. role would seem necessary as, in effect, a
guarantee of the long- term stability of any resolution of the outstanding issues. Legally, a direct
U.S. role would also clearly be appropriate in light of the United States' role as the "unified
command" under Security Council Resolution 84(V), its direct command role in the fighting itself,
and its intimate political and military involvement in the maintenance of the Armistice over more
than four decades.

3. China

China, too, could in theory stand on the sidelines but is unlikely to do so for similar political reasons.
As with the United States, China could dispel any concerns that it might be deemed a continuing
belligerent by appropriate unilateral statements and support of a Security Council resolution.
However disingenuous, China might also invoke the ostensible "volunteer" status of its armed forces
in Korea to argue that, in fact, it was never properly speaking a belligerent in the first place. And,
unlike the United States, China has played only a limited role in maintenance of the Armistice in
recent decades.

But China's direct involvement in the resolution of the Korean situation would seem nearly as
desirable as that of the United States. China's own interests in the maintenance of peace and
stability on its borders and in demonstrating to the region and the world its geopolitical significance
would seem to dictate such a role. All parties, moreover, would probably welcome Chinese
participation as giving an extra measure of stability to both the negotiation of peace arrangements
and the maintenance of those arrangements once agreed. (Some might also think that involving
China in the establishment of important arrangements for peace and stability in Northeast Asia
would have more general beneficial effects on inducing China to take a more responsible role in
international affairs commensurate with its political and military importance.) China's role as one of
the principal belligerents in the fighting, the signature of the Armistice Agreement by a Chinese
general, and the PRC's prominent role at Geneva provide more than an adequate legal justification
for making China a party to any new agreements.

4. Others

Each of the other governments that contributed armed forces to the U.N. side is a party to the
Armistice, was a participant at the Geneva Conference (except South Africa), and has a legitimate
claim to being a party to any new agreement superseding the Armistice Agreement. None of these
other governments, however, is necessary to a political solution to the Korean situation, and none
has had an enduring role in the Armistice. Indeed, it would be possible to argue that the passage of
time and their non- involvement in subsequent events has eliminated the necessity for their
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participation - that any belligerent status they once had no longer exists as consequence of
desuetude. The United States might, as a courtesy to erstwhile allies, wish to notify each of these
governments of the progress of any negotiations and invite them to endorse any agreement. But
their public support and adoption of an appropriate Security Council resolution binding on them
would seem to suffice to refute any argument these governments continued to be belligerents vis--
-vis the DPRK or the PRC.

One could argue that Russia, as the successor to the USSR, a de facto belligerent and participant at
Geneva, and Japan, by virtue of its proximity and political importance in the region, would also be
appropriate parties to a final resolution of the Korean War.83 This would, however, be a purely
political consideration. Neither country was formally a belligerent in the fighting, and neither is a
party to the current Armistice.

V. CONCLUSIONS

The most important considerations in any effort to replace the Korean Armistice Agreement are that
the Korean War be definitively terminated and a firm basis for a lasting peace be established. Both
purposes can best be served by the four party negotiations currently proposed by the United States
and the ROK, conjoined with an appropriately supportive resolution of the Security Council. The two
Koreas, the United States, and the PRC were the principal belligerents in the war; they have played
the predominant roles in maintaining the Armistice; and they have the clearest long-term interest in,
and ability to contribute to, a lasting peace in Korea. One or more agreements among those four
parties can, accordingly, effectively terminate the legal state of armed hostilities in Korea and lay
the basis for a lasting peace. The Security Council can and should use its authority to lay to rest the
many lingering anomalies of the Korean War and, in accordance with its Resolution 83(V) of nearly
half a century ago, finally " restore international peace and security in the area."
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Regolo and Other Vessels arbitration, cited in Schwartzenberger, vol. II at p. 726; the Ahmed Emin
Bey arbitration, id. at p. 733.

53 Levie, loc. cit. at pp. 892-93; von Glahn, Gerhard, Law Among Nations, p. 557, New York and
London: MacMillan, 1965. But see McNair (at p. 29 n.1), who considers that the Korean conflict was
not legally a war in the first place and hence that a state of war did not survive the Armistice.

54 See Rosenne, Shabtai, Israel's Armistice Agreements with the Arab States, Tel Aviv: Blumstein's,
1951; Yahuda, "The Inge Toft Controversy," American Journal of Internal Law 54 (1960): 398;
Wright, Quincy, "The Middle East Problem," in Moore, supra note 40, vol. II at pp. 828, 823. See also
discussion in Gross, Leo, "Passage Through the Suez Canal of Israel-Bound Cargo and Israel Ships,"
in id., vol. I, at pp. 863, 876-82; Selak, Charles B., Jr., "Legal Status of the Gulf of Agaba," in id., vol.
I at pp. 697, 718-21.

55 Schwartzenberger, vol. I, at pp. 730-31; McNair at pp. 14- 15, 29; Stone at p. 646; Castren, E. ].
S., The Present Law of War and Neutrality, p. 131, Helsinki: Suomalainev Tiedeakemia, 1954. In the
only other instance in which this issue has arisen, the 1949 armistices between Israel and the Arab
States, the armistices between Egypt and Israel and Egypt and Jordan have been expressly
superseded by peace treaties. Syria has continued to maintain that it is in a state of war with Israel
despite the armistice.

56 See Section III, infra.
57 The principle was stated as early as the 18th century by Vattel:

The conclusion of a general armistice is a matter of such importance that the sovereign is always
presumed to have reserved it to himself.

Vattel, Emmerich de. The Law of Nations, vol. III, sect. XVI, p. 237, 1758., quoted in Levie, op. cit.,
at p. 883 n.19.

58 Levie, op. cit., at p. 883; Oppenheim at p. 550; Greenspan at p. 386.

18



59 By entering into the Armistice with the DPRK, the participants in the UNC recognized that
government as a belligerent, although not necessarily a state. See Schwartzenberger, vol. II, at pp.
728-29. See also German Interests in Polish Upper Silesia (merits) (Poland v. Germany), P.C.L]. Ser.
A. No. 7, at 27-28 (Poland could not rely on November 11, 1918 Armistice because Germany did not
recognize it as a belligerent at that time).

60 See notes reprinted in D.P. 7084 at 216, 218, 223, and 227.

61 For example, in discussing the Pueblo incident, one scholar apparently believed that the United
Nations was formally party to the Armistice and felt compelled to argue that the United States
should also be treated as a party because of its participation as a belligerent in the war. Butler,
William E., "The Pueblo Crisis: Some Critical Reflections," Proceedings of the American Society of
International Law 7 (1969): 11.

62 In fact, from 1962-74, the DPRK argued that the two Koreas should sign a peace treaty. When
South Korea accepted this proposal in 1974 by offering to sign a non-aggression pact, the DPRK
changed its position and argued that only the United States was properly the other party to a peace
treaty, a position it has since continued to maintain. See Jhe at p. 69.

63 A report on the Conference was filed by "the Governments which participated in the United
Nations action in Korea." See Report, supra note 50. The report is ambivalent in that it clearly
distinguishes the participant governments from the UNC and the United Nations, on the one hand,
and yet characterizes the war as a "United Nations action," on the other.

64 The most percipient of the commentators on these arrangements has rightly observed that this
approach to the Armistice contradicts the position taken by the U.N. side throughout the conflict
itself and represents a deliberate volte face by the United States and its allies. Bowett at pp. 52-53.
It has been suggested that this volte face reflected a change in U.S. administrations, President
Eisenhower being willing to disassociate the United States and its allies from the United Nations
when President Truman was not. Frye, A. United Nations Peace Force, p. 57, New York: Oceana,
1957.

65 The United States signed a Mutual Defense Treaty with the ROK, 5 U.S.T. 2368, T.I.A.S. 3097,
238 UNTS 199, on October 1, 1953, i.e., approximately ten weeks after the Armistice and six months
prior to the Geneva Conference. The MDT entered into force November 17, 1954. The DPRK
concluded separate mutual security treaties with the Soviet Union and China in July 1961.

66 See statements of Ambassadors Moynihan and Bennett in United States Department of State,
1975 Digest of United States Practice in International Law, pp. 824 and 826-27. Washington, D.C.:
GPO, 1975.

67 Id. at 820, et seq. The United States noted that, under the terms of Paragraph 17, such a change
would require the prior agreement of the other signatories to the Armistice. In the course of
discussions of the competing resolutions, Ambassador Moynihan submitted a letter to the Security
Council advising it that "the United Nations flag no longer flies over military installations in the
Republic of Korea except at facilities directly associated with the implementation of the armistice
agreement...." Id. at 826-27.

68 The DPRK submitted a memorandum to the General Assembly arguing that it and the United
States were the only proper parties to the Armistice. U.N. Doc. A/C. 1/1054, Sept. 24, 1975, at 12.

69 By a vote of 59 to 51, with 29 abstentions, the General Assembly adopted Resolution 3390A
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(XXX), which expressed the hope "that all the parties directly concerned will enter into negotiations
on new arrangements designed to replace the armistice agreement ...," and urged "all the parties
directly concerned, as a first step, ... [to] embark on talks as soon as possible so that the United
Nations Command may be dissolved concurrently with the arrangements for maintaining the
armistice agreement." At the same time, the General Assembly also passed, by a vote of 54 to 43,
with 42 abstentions, Resolution 3390B (XXX), which "considered" that "it is necessary to dissolve the
'United Nations Command' and withdraw all the foreign troops stationed in South Korea under the
flag of the United Nations." It called upon the "real parties to the armistice agreement to replace the
Korean military armistice agreement with a peace agreement...." The sponsors of Resolution 3390B
suggested that by "real parties to the armistice agreement" they intended the DPRK and the United
States, specifically excluding the ROK. See 1975 Digest, supra note 66, at 824.

70 In 1993, U.N. Secretary General Boutros-Galli was quoted on at least two occasions as averring
that a "peace treaty" among the "parties to the Armistice" should be negotiated, and that the
Security Council should dissolve the UNC - again, seemingly indicating that the United Nations
viewed itself as a neutral party to the conflict and the Armistice. Jhe at p. 71.

71 Security Council Press Release SC/6279, October 15, 1996.
72 See Jhe at p. 77.

73 See id., passim.

74 On May 24, 1994. See Jhe at p. 67-68.

75 Czechoslovakia had previously withdrawn, leaving the Neutral Nations Supervisory Commission
with a skeletal staff of some 20 Swiss and Swedish soldiers. Knipp, Steven. "In Harm's Way," Far
Eastern Economic Review, 15 August 1996, p. 52.

76 The New York Times, 16 April 1996, p. 8.
77 The New York Times, 19 April 1996, p. 4.

78 For a South Korean viewpoint that only the two Koreas should be parties to a solution, see Jhe at
p. 76 ("the two Koreas are the legal and actual parties to the Armistice Agreement").

79 See text at note 71.

80 See Vienna Convention on the Law of Treaties, art. 2(1)(a), signed at Vienna May 23, 1969,
entered into Service January 27, 1980, U.N. Doc. A/CONF. 39/27 (1969), reprinted in American
Journal of International Law 63 (1969): 875.

81 Compare the end of the Gulf War. In that instance, Iraq signed a truce with the military
commanders of the allied coalition. The Security Council then adopted its Resolution 687 setting out
the terms of a permanent cease fire. Iraq accepted those terms in writing, and the Security Council
formally declared the cease fire to be in effect a few days later. There was no peace treaty or other
final agreement among the belligerents; the Security Council, in effect, was able to impose a
supervening legal mechanism. The Gulf War events are summarized in Rostow, supra note 37, at
509.

82 Note that unilateral undertakings can sometimes constitute binding obligations of states. Nuclear
Test Case (Australia v. France), 1974 1.C.]. 253, 267 ("declarations made by way of unilateral acts,
concerning legal or factual situations, may have the effect of creating legal obligations").
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83 The Bush Administration in fact proposed in 1991 "six party talks" among the two Koreas, the
United States, China, Japan, and Russia. The other parties, however, demonstrated no public
interest in the proposal. The New York Times, 17 April 1996, p. 13.

NAPSNET INVITES YOUR RESPONSES:

Your are invited to participate in this "virtual forum" by considering the questions below, or
collecting any other thoughts you have after reading the paper, and then emailing your comments
to: napsnet-reply@nautilus.org

1. Is the Korean conflict most properly characterized as an international or a civil war? Norton finds
fault in both the former position (the premise of UN involvement) and the latter position (held by the
DPRK and PRC). What bearing does this problem have on strategies for pursuing peace on the
Korean peninsula today?

2. Norton argues that the four-party peace talks proposal represents an accurate grouping of the
major parties to the conflict "in practice." Given the formal UN role as a party to the war and the
Armistice, ought there be a role for the UN in any negotiations toward a peace treaty? In particular,
what role might the UN Command allies such as the UK or Australia play in the UN debates which
may occur over a proposal to end the Armistice?

3. Norton notes that the UN abrogated its own charter to involve itself in Korea, that it had no actual
control over combat forces during open hostilities, that the UN had no role in the Geneva conference
following the Armistice, and that today the DPRK is now a UN member. Do these considerations
obviate any UN role in such negotiations?

4. Norton notes that during hostilities ROK forces were effectively under US control, and that the
ROK (unlike the DPRK) was not a formal party to the Armistice. Yet he also argues that the DPRK's
insistence that negotiations for a peace treaty include the US but not the ROK are "polemical and
without legal foundation," given the ROK's role since the Armistice. Does the DPRK position have a
credible legal basis?

5. Is a formal peace treaty required to bring peace to the Korean peninsula? Norton notes that a
peace treaty customarily follows an armistice, and that many interested parties have expressed such
a need. However, he also notes that an armistice may evolve over time into a de facto peace treaty
(although this has not happened among the major belligerents in Korea). Might more of a political
focus (ie. toward a "detente" rather than a treaty) ultimately prove more constructive than continued
abortive efforts to convene formal negotiations?

6. How do decisions regarding bringing a formal peace to the Korean peninsula bear on the objective
of Korean unification?

7. The Soviet military fought in the undeclared war, although Moscow denied US allegations at the
time. Does this provide the legal or realpolitik basis for Russian participation in negotiatons to end
the Armistice, given the argument that the ROK obtains such a right by virtue of its military
participation in the fighting on the Peninsula.
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