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I. Introduction

Hayes and Tanter offer a brief overiew of the benefits of establishing a Nuclear Weapons Free Zone
in Northeast Asia. They then evaluate critical elements and issues associated with establishing such
a zone, including monitoring and verification, membership, obligations, enforcement and the legal
and political issues surrounding both North Korea and Taiwan.

Peter Hayes is the Executive Director of the Nautilus Institute and Richard Tanter is an Associate of
the Nautilus Institute.

II. Report by Peter Hayes and Richard Tanter

Key Elements of Northeast Asia Nuclear-Weapons Free Zone (NEA-NWFZ)
by Peter Hayes and Richard Tanter

1. Purpose: A nuclear weapons-free zone (NWFZ) is a treaty, affirmed in the Nuclear Non
Proliferation Treaty, whereby states freely negotiate regional prohibitions on nuclear weapons.[1] Its
main purposes are to strengthen peace and security, reinforce the nuclear non-proliferation regime,
and contribute to nuclear disarmament. A NEA-NWFZ would provide a stabilizing framework in
which to manage and reduce the threat of nuclear war, eliminate nuclear threats to NNWSs in
compliance with their NPT-IAEA obligations, and facilitate abolition of nuclear weapons. (It would
apply to nuclear weapons only, not to other “WMD.”) It would also restrain and reverse the DPRK’s
nuclear-armament; build confidence that nuclear weapons will not be used either for political
coercion or to fight wars; and reassure non-nuclear weapons states that they are secure, thereby
deepening commitment to non-nuclear weapons-status. In a NEA-NWFZ, US Forces Korea and a
reconstituted UN Command [2] might become a pivotal [3] rather than a partisan deterrent, thereby
creating an enduring geostrategic buffer between the two Koreas, and between China and Japan. [4]
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2. Differentiated Obligations in a NWFZ Treaty: Non-Nuclear Weapons States (NPT NNWS)
undertake to not research, develop, test, possess, or deploy nuclear weapons, and to not allow
nuclear weapons to be stationed on their territory. [5] Nuclear-Weapons States (NPT NWSs) give
negative security assurances to not use or threaten to use nuclear weapons against the NNWSs
party to and in compliance with the NWFZ treaty. [6] (See Attachment 1).

3. Membership: In early proposals [7], 3 NWS (US, China, FSU then Russia) + 3 NNWS (2 Koreas,
Japan) were proposed as parties. In 2010, Nautilus proposed a 3+2 version (starting with ROK and
Japan only, leaving an open door for the DPRK to join later or collapse into the zone). With the Six
Party Talks moribund, it seems sensible for all five NPT-NWSs to join, and at least 4 NPT-NNWSs
join at the outset (Japan, ROK, Canada, Mongolia); and possibly DPRK in a contingent status
(explained below). This “5 + 4.5,” later “5+5” (ignoring Taiwan, see below) model of a NEA-NWFZ
takes time (but not without limit) to integrate fully the DPRK.

4. Monitoring and Verification (M&V): At minimum, all NNWS in a NEA-NWFZ should accept the
IAEA Additional Protocol. Plutonium-based fuel cycles may require more stringent transparency in
real-time than current safeguards systems allow to preserve a meaningful diversion-detection to
response-time ratio. Specific M&V provisions would be needed during and after dismantlement in
the DPRK.[8] Specific arrangements will be needed to control DPRK nuclear-capable personnel.
Challenge inspections might be built into the NWFZ treaty itself. Non-intrusive inspections of
transiting ships and aircraft might use state-of-the-art anti-terrorist monitoring techniques at
airfields and in ports but not in innocent oceanic or aerial transit. The treaty may want to invite
parties to adopt more stringent inspection arrangements as technology evolves. For example, parties
to a NWFZ could create a regional nuclear forensics network and database to control non-state actor
nuclear proliferation.

5. Enforcement: The existing toolkit of sanctions, interdiction, and coercive diplomacy combined
with engagement is appropriate in maintenance of a NEA NWFZ. Nuclear threats against non-
NNWSs by nuclear armed states or by NPT-NWSs should be met in accordance with the 1994 UNSC
resolution whereby the NWSs undertook to respond to “nuclear aggression” against NNWSs. A
NWFZ will place the legal onus on all NWSs party to the NWFZ to respond, not merely those in
bilateral alliances (US-ROK, US-Japan, PRC-DPRK).

6. North Korea: As a declared nuclear-armed state, the DPRK’s nuclear aggression [9] presents a
major obstacle, albeit primarily political-psychological, rather than military, to realization of a NEA-
NWFZ. However, the main reason to establish a NEA-NWFZ is not just to respond to the DPRK, but
also to address the proliferation potential of Japan, the ROK, and Taiwan, and to create a stabilizing
framework in which to manage strategic deterrence between the NWSs. The DPRK should not be
allowed to shape the strategic environment. Rather, a sound strategic environment should be
created that shapes the DPRK’s choices.

In a legal sense, there are two ways to deal with the DPRK in a NEA-NWFZ treaty. The first is to
simply leave the door open for NNWSs to join the treaty. Thus, if only Japan, the ROK, Canada, and
Mongolia were to sign at the outset, the DPRK could later join after denuclearization (or collapse
into the ROK, making the issue moot). More desirably, the DPRK could join the NEA-NWFZ treaty at
the outset, but not waive the provision that the treaty only come into force when all parties have
ratified it, while the other parties would waive this provision. [10] The DPRK thereby would reaffirm
its commitment to become a NNWS in compliance with its NPT-IAEA obligations, but would take
time to comply fully. The other NNWSs could set a time limit for this to happen and reserve the right
to abandon the treaty if the DPRK has not denuclearized sufficiently by that time. Concurrently, the
NWSs (hopefully all of them, not just the US) would qualify their guarantees to not use nuclear
weapons to attack the NNWSs party to the treaty so as to specifically exclude the DPRK from the




guarantee, or would calibrate their guarantee to the extent that it has come into full compliance.

In this manner, the DPRK’s nuclear armament, such as it is, would not be recognized as legitimate in
any manner; the standards that it must meet when denuclearized would equal those for all non-
NNWSs in the NWFZ, including M&V requirements; and most important, the DPRK would be offered
a legally binding, multilateral guarantee by all the NWSs that it will not face nuclear threat or the
use of nuclear weapons against it. Based on history and its weak strategic situation we judge this
benefit to be of great significance to the DPRK. The only way to find out how valuable this guarantee
would be to the DPRK is to engage it.

7. Taiwan: Taiwan can declare that it will fulfill the NNWSs’ obligations in NEA NWFZ treaty. China
can declare that its commitment covers Taiwan as part of China (NWSs have made such declarations
in other NWFZs with regard to trust territories). A NWFZ that de facto includes Taiwan could reduce
DPRK leverage on China and the US via the threat it might share nuclear weapons with Taiwan; or
by the threat of attack on the ROK in the midst of a Taiwan Straits crisis involving a US-China
confrontation.

8. Precedents and Linkages: Six NWFZs exist today (Attachment 2). [11] A Middle East (ME-
NWFZ is under consideration. NEA’s reliance on Iranian oil and the DPRK’s potential nuclear
transactions with Iran links NWFZs in these regions. A NEA-NWFZ that includes the DPRK and
reinstates its denuclearization would facilitate a ME-NWFZ.

9. Acceptability to NWSs: US, Chinese, and UN criteria for an acceptable NWFZ reveal divergent
concerns that must be addressed in a NEA NWFZ and bears careful reading (Attachment 3).

10. Critical Issues:

a) Are NWSs ready to forego the use of nuclear weapons and nuclear threat against NNWSs in the
region, relegating nuclear weapons to strategic existential deterrence in regulating their
relationships with each other in this region and with respect to the NNWSs party to the treaty, and
reinstate such threats only after egregious violation of the treaty, that is, in response to the threat of
or actual nuclear use by or against a NNWS party to the treaty?

b) Should NWSs impose a geographic restriction on deployment of nuclear-armed ground-launched
ballistic and cruise missiles in a verifiable zone as part of the NWFZ—in effect, the price charged by
the US and Russia to China for delivering Japan, the ROK, and de facto, Taiwan, into a NWFZ?

c) Is a NEA NWFZ consistent with continuing nuclear extended deterrence, either explicit as in the
US-ROK and US-Japan alliance relationships, or implicit, as in the US-Taiwan relationships, and the
PRC-DPRK alliance? [12]

d) Should nuclear fuel cycle cooperation be included as part of the NWFZ treaty or as a separate set
of parallel side agreements (some regional in scope, some likely DPRK-specific)?

e) Similarly, would a parallel agreement on regional space launch cooperation program under the
regional security settlement treaty facilitate Japanese, ROK and DPRK commitment to a NEA-NWFZ?

f) Are conventional military means sufficient for the great powers and their allies to deter, compel,
or reassure states that are party to a NEA-NWFZ and fulfill their mutual security obligations without
recourse to nuclear threat or nuclear weapons? Are side agreements needed to restrain arms racing
with offensive conventional weapons that undermine strategic stability and even restore the threat
of mass destruction, only this time, by non-weapons?




g) Would a NEA-NWFZ commit NWSs to not fire nuclear weapons out of a zone, not just to not
station them in the Zone or to transit them through via innocent passage? What provisions for
emergency re-deployment, as apparently exist in the case of Japan and were implied in the 1991
withdrawal, would be allowed? (Otherwise, wittingly or unwittingly, a NNWS can become party to
nuclear threat or nuclear use, transgressing its non-nuclear status to other parties of the treaty).

h) Are states, especially the US and China, ready to propose a NWFZ treaty as a stand-alone
arrangement; or does it need a prior broad security settlement as proposed by Halperin? December
2012-June 2013 is a unique period in which leadership transitions in all six NEA states overlap. This
opportunity for policy alignment may never recur. Should a track 1.5 Eminent Persons Group be
convened to study a NEA-NWFZ and report to governments, and if so, when?

i) Would the DPRK find a NEA-NWFZ to be attractive, provided other DPRK conditions for
denuclearization were met such as development assistance, etc?
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which states that NWS members of the UNSC will also investigate and take measures to restore the
situation, offer the victim technical, medical, scientific or humanitarian assistance, and to
recommend compensation under international law from the aggressor for loss, damage or injury
sustained as a result of the aggression. See Programme for Promoting Nuclear Non-Proliferation,
Treaties, Agreements and other relevant documents, volume II, 8th edition, 2000, chapter 6,
“Security Assurances,” at: http://www.ppnn.soton.ac.uk/bb2table.htm
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g-online-material-north-korean-nuclear-statements-2002-2010/

However, any nuclear threat, whether clinical or flamboyant, may be perceived as aggressive,
especially (as was the case in the last US Nuclear Posture Review) where specific countries are
named. It likely would be counterproductive to refer to nuclear aggression in a NEA-NWFZ, and no
other NWFZ treaty text has done so. Personal communication, Amb. Thomas Graham to Peter Hayes,
September 30, 2012.
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innovative legal mechanism by which reluctant states could be encouraged to join the zone at a later
date. It consists of a provision in Article 28 (3) that allows a signatory state to “waive, wholly or in
part” the requirements that have the effect of bringing the treaty into force for that state at a
particular time.11 As Mexican diplomat Alfonso Garcia Robles noted in his commentary on Article
28: “An eclectic system was adopted, which, while respecting the viewpoints of all signatory States,
prevented nonetheless any particular State from precluding the enactment of the treaty for those
which would voluntarily wish to accept the statute of military denuclearization defined therein. The
Treaty of Tlatelolco has thus contributed effectively to dispel the myth that for the establishment of a
nuclear-weapon-free-zone it would be an essential requirement that all States of the region
concerned should become, from the very outset, parties to the treaty establishing the zone. In this
way, the normative framework for a non-nuclear region can be established before all states are
ready to actually implement the framework.” M. Hamel-Green, “Implementing a Korea-Japan
Nuclear-Weapon-Free Zone: Precedents, Legal Forms, Governance, Scope, Domain, Verification,
Compliance and Regional Benefits,” Pacific Focus, 26:1, April, 2011, pp. 97-98, at:
http://onlinelibrary.wiley.com/d0i/10.1111/paf0.2011.26.issue-1/issuetoc

[11] “As of late 2011, 138 out of 193 UN member states have entered into, and ratified, legally
binding treaties to reduce or constrain nuclear weapon proliferation, development and basing in
their own regions (or other regions over which they have territorial claims)1. These include the 1959
Antarctic Treaty (47 states with interests in Antarctica), the 1967 Tlatelolco Treaty (33 Latin
American states), the 1985 Rarotonga Treaty (13 South Pacific States), the 1995 Bangkok Treaty (10
Southeast Asian states), the 1996 Pelindaba Treaty (30 African states, with a further 21 signed but
not yet ratified), and the 2006 Semipalatinsk Treaty (5 Central Asian States). NWFZs now cover
almost the entire Southern Hemisphere, and wide swathes of the Northern Hemisphere, including
the most recent Central Asian zone, which is entirely in the Northern Hemisphere.” Hamel-Green,
M., Regions That Say No: Precedents and Precursors for Denuclearizing Northeast Asia, East Asia
Nuclear Security Workshop, Tokyo, Japan (November 2011) at:
http://nautilus.wpengine.netdna-cdn.com/wp-content/uploads/2011/12/Hamel-Green---TOKYONEAN
WEFZPAPERvs5.pdf

Other treaties also denuclearize geographic areas, viz: the Outer Space Treaty, the Moon
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Agreement, and the Seabed Treaty. Mongolia’s 1992 self-declared nuclear-weapon-free status has
been recognized internationally through the adoption by consensus of UN General Assembly
Resolution 53/77D in December 1998 on "Mongolia's international security and nuclear weapon free
status."

Arguably, the Korean Joint Denuclearization Declaration (1992) also established a limited NWFZ in
Korea, now moribund.

Thousands of cities and provinces have established local NWFZs, and some states (New Zealand)
have written their non-nuclear status into their legal system or (The Philippines) into their
constitution. However, these are not treaty-based zones nor recognized by the UN under
international treaty law. The Comprehensive Test Ban Treaty, not yet in force, will ban nuclear
explosions, and prohibit and prevent any such nuclear explosion at any place under a state party’s
jurisdiction or control.

[12] Actual arrangements between NWSs and NNWSs vary on this score from zone to zone.
Dhanapala argues that they cannot do so in J. Dhanapala, “NWFZS and Extended Nuclear
Deterrence: Squaring the Circle?” NAPSNet Special Report, May 1, 2012, at:
https://nautilus.org/napsnet/napsnet-special-reports/nwfzs-and-exte-
ded-nuclear-deterrence-squaring-the-circle/ The experts cited in the 1975 UN study of NWFZs split
on whether nuclear deterrence could be extended to NNWSs party to a NWFZ. See Comprehensive
Study Of The Question Of Nuclear-Weapon-Free Zones In All Its Aspects, Special report of the
Conference of the Committee on Disarmement , UN Doc. A/10027/Add. 1, New York, 1975

http://www.un.org/disarmament/HomePage/ODAPublications/DisarmamentStudySeries/PDF/A-10027
-Add1.pdf
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ATTACHMENT 2: EXISTING REGIONAL NWFZs

@& NUCLEAR-WEAPON-FREE AREAS

Demarcation of nuclear-weapon-free zones, nuclear-weapon-free status and nuclear-weapon-free geographical regions
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[ © Central Asian Nuclear-
Weapon-Free Zone Treaty
: ¥ Weapon-Free Status
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D) Sea-Bed Treaty

() Outer Space Treaty
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MAP LEGEND :
[EE Land territory covered by nuclear-weapon-free treaties
[ Sea territory covered by nuclear-weapon-free treaties

EE—

Source: UN Office for Disarmament Affairs, Nuclear-Weapon-Free Zones, at:
htips://www.un.org/disarmament/W Nuclear/NWFZ shtm
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US vs China vs UN Positions on NWFZs
Prepared by Nautilus Institute for East Asia Nuclear Security Workshop
International House of Japan, Tokyo, November 11, 2011

US Position on NWFZs

Chinese Position on NWFZs

The Common Characteristics
Of NWFZs 1999 UN
Disarmament Commission
Report

We have also long supported properly crafted nuclear-—weapons-
free zones (INWFZs), which when rigorously implemented under
appropriate conditions can contribute to regional and
international peace, security and stability. The key conditions
for establishment of a NWFZ, in accordance with U
Disarmament Commission guidelines, include that:

The establishment of nuclear-
weapon-free zones is of great
importance to the advancement
of nuclear disarmament, the
prevention of nuclear
proliferation and the promotion
of international and regional
peace and security. To this end,
we believe that the following
principles regarding nuclear-
weapon-free zones should be
observed:"

contribute to the international
nonproliferation regime, world
peace and security;

The initi

comes L

Nuclear

ould be

SeIVes.

1 on

[ amorn

(=1

whose 1

Treaties on nuclear-weapon-free
zones should be consistent with
the purposes and principles of
the Charter of the United INations
and should not be used to
interfere in the internal affairs of
the countries outside of the
relevant nuclear-weapon-free
Zone.

originate from the region itsel

The zone arrangement provides for adequate verification of
compliance with the zone’s provisions;

The nuclear-weapon-free status
of nuclear-weapon-free zones
should not be subject to
influence of any other security
mechanism. Countries in nuclear-
weapon-free zones should not
refuse to fulfill their obligations
under any excuses, including that
of a milital

should be supported by the

international community;

ne

The zone arrangement effectively prohibits the parties from
developing or otherwise processing any nuclear explosive
devices for whatever purpose;

E ffective verification
mechanisms, including IJAEA
safeguards, should be put in place
in nuclear-weapon-free zones so
as to effectively prevent the
proliferation of nuclear weapons.

should be respected by all states
parties to the treaty as well as by
states outside the region, including
the nuclear-weapon-states;

The arrangements of nucleat-
weapon-free zones should be
conducive to the international
cooperation in the peaceful use
of nuclear energy among member
states so as to promote the
development of their econom

should involve the nuclear-
weapons-states (INWS) in the
negotiations of the treaty and
protocols to facilitate their
support;
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and science and technology.

The establishment of the zone does not affect the existing rights
of its parties under international law to grant or deny transit
privileges, including port calls and overflights to other states.

The nuclear-weapon states
should respect the status of
nuclear-weapon-free zones,
undertake corresponding
obligations and commit
themselves to unconditional non-
use and threat of use of nuclear
Weapons against nuclear-weapon-
free zones.

“Ambassador Kennedy on MNegative Security Assurances,” CD
Plenary Discussion of Negative Security Assurances

February 10, 2011,

http:// geneva.usmission.gow,/2011/02/10/conference-on-
disamarment/

"Speech by Head of the Chinese
Delegation to the International
Conference 'Central Asia--
Nuclear Weapons Free Zone'"
Tashkent, Uzbekistan, 15
September 1997.

should take into account all the
relevant characteristics of the
region;

should reaffirm the commitment
of the states to such zones to
respect relevant international
treaties;

are legally binding;

should provide for states parties to
freely decide whether to allow
foreign ships and aircraft to wisit
their ports and airfield, and transit
their airspace and their territorial
waters;

should prohibit the development,
manufacturing, control,
possession, testing, stationing, ot
transpotting by states parties of
any type of nuclear explosive
dewvice. They should also prohibit
the stationing of any nuclear
explosive devices within the zone;

Note: A similar set of attributes could be developed for the 1992 Denuclearization Declaration between North
and South Korea; and Japan’s domestic Non-Nuclear Prnaples, to compare for consistency with the US,
Chinese, and UN criteria. We were unable to find a set of Russian criteria although such may exist. Celors
mdicate common element or degree of consistency between US, Chinese, and UN desirable criteria

V. Nautilus invites your responses

The Nautilus Peace and Security Network invites your responses to this report. Please leave a
comment below or send your response to: napsnet@nautilus.org. Comments will only be posted if

they include the author’s name and affiliation.

View this online at: https://nautilus.org/napsnet/napsnet-policy-forum/key-elements-of-northeas-

-asia-nuclear-weapons-free-zone-nea-nwfz/

Nautilus Institute
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608 San Miguel Ave., Berkeley, CA 94707-1535 | Phone: (510) 423-0372 | Email:
nautilus@nautilus.org
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